B4 . ..

DOCUNENT RESUNE - v f» | f:_. .
) ; \ o
ED 172 121 : L _ ‘.v}; CG 013 570
TITLE -« Legislatiop fo- Prohibit $ax Dlscrimlnatlon on- the
’ ‘Basis of .Pregnancy;. Hesaring Befora the Subcomnittee
on Employment Opportuniti=s of the Commltteaaon
Bducation and Labor, House of. Bepresantatlvns,
Nicety-Pifth Congr¢s§L?P1rst Ss551on on H. R. 5055 and

-

o . HeRe 6075.
INSTITUTION, congress of the U.S., Haahlngton, D.C. Houseu
> Committ=22 on Education aad Labox. ‘
" PUB DATE 77 . T
NOTE 307p.; For r<lated documaut se= CG 01 571- Not
: available in papzer copy duﬁito qarqlra ’
reproduc1b111ty Wt ' .
' EDRS PRICE =~ -MFO1 Plus oataqe. BC Not Aéallable from EDRS.
DESCRIPTORS - *Civil Réqits L2gislation; e*Employmnnf Practices;
“ *Egual Opportunities (Jobs);;Federal Legislationy
"Females; Health Insurance;’ *Prpgnancy"*sax
Discrimination; Soc1a1 DlSCBlmlnatIOP - ~
ABSTRACT ' ' et

_ Tbe purpose of thlS hoarlag is for ‘the Housp
Subcommittee on Employma2nt Opportunltlas +tao qather evidence on H.R.
5055 and H.R. 6075, amending th= Civil Rl;hgs ‘Act of 1964 so as, to
prohibit sex discrimination on the basis’ ofgpregnancy. Although some
observirs stated their feeling that this was the original intent of
“ha 1z 01slat10p anyvay, a receat Suprame, Court decision /("General
Elactric Vs Gilbert and IUE") stated’ *hb contrary. Thus the need was
fels for adéltlopal leggislation to ba. consldered brasented here is
< the first day's +est1moay, consisting of Statements, sSummaries, 4
latters and other supplemental mat=r1d1$ from a variety of export .
‘Wwitnesses and -integested parsons on tha‘snbjacts of sex ‘ : -
dlsuflmlnatlon,‘aqmal pay, disability benaf;ts, amployer
tespons1b lity and related CONC2rAnS. _ QP) :

~ v
[

N
‘2., . ) St . '

- : . I

) : i -

. i : &\; A . )
'ttttt:tttixtttttttttttttttt:ttiitt#t*ttt**xt*tttxt*t*tt*tttt**tttttttt*

o * Reproductlons supplied by EDRS ar= the best t+hat can be made *
% - from the original document. : *
ttkt*ttt*ttttttttt*ttttttttt*txxxtt*tttt»***t%trx<<t*****tt**x*t**ttttt

Cov




LEGISLATION TO PROHIBIT SEX DISCRIMINATION
ON THE BASIS OF PREGNANCY

-

7

HEARING
~ SUBCOMMITIEE ON
EMPLOYMENT OPPORTUNITIES

OF THE /

COMMITTEE ON EDUCATION AND TABOR
HOUSE OF REPRESENTATIVES

NINETY-FIFTH CONGRESS
FIRST SESSION

| Eb‘ /7212

) hUJ-lE-J-,I’-'

. ON

H.R. 5055 and H.R. 6075

TO AMEND TITLE VII OF THE CIVIL RIGHTS ACT OF 1064
TO PROHIBIT S}% DISCRIMINATION ON THE BASIS OF
PREGNANCY

HEARING HELD IN- WASHINGTON, D.C, APRIL 6, 1977

Prlnted for the use 01’ the Committee on Education and Labor
CaRL D. PErRK]NS, Chairman

U.S. OEPARTMENT OF HEALTM,
‘ EOUCATION & WELFARE

NATIONAL INSTITUTE OF

EQUCATION
: U.S. GOVERNMENT PRINTING OFFICE
$8-650 ) WASHINGTON : 1877

THIS DOCUMENT HAS BEEN REPRO-
OUCEO EXACTLY Aj RECEIVED FROM
THE PERSON OR ORGANIZATION ORIGIN-
ATING IT. POINTS OF VIEW OR OPINIONS
STATEO DO NOT NECESSARILY REPRE-
ENTOFFICIAL NATIONAL INSTITUTE OF
YCATION POSITION OR POLICY

-

‘@e0i3570° -

[

Crnool@ys 2



O

ERIC

Aruitoxt provided by Eic:

S

CO\[\[ITTEE ON EDUCATION AND LABOR
- CARL D. PERKINS Kentuck), Chairman

FRANK THOMPSON, JR., New Jerley

JOHN H. DENT, Pennsylvnnlu'

JOHN BRADEMAS, Indlana
AUGUSTUS F. HAWKINS, Californla

. WILLIAM D. FORD, Michigan
PHILLIP BURTON, California

JOBEPH M. GAYDQS, Pennsylivania

WILLIAM “BILL" CLAY, Migsourl

- MARIO BIAGGI, New York

IKE ANDREWS, North Carolina -
MICHAEL T. BLOUIN, ]own

" ROBERT J. CORNELL, Wisconsin

PAUL SIMON, Iilinois -

EDWARD P. BEARD, Rhode lslnnd
LEO C. ZEFERETTY, New York
GEORGE MILLER, California 4
RONALD M. 'MOTTL, Oblo

M!CHAEL O. MYERS, Pennsyivania
AUSTIN J. MURPHY, Pennsylvunln
JOSEPH A. LE FANTE, New Jersey ’
TBD WEISS, New York . )
CEC HEFTEL, Hawalil . .
BALTASAR. CORR.\DA Pierto Rico
DALE E. KILDEE, Mlchlgan

/
. .

JOHN M. ASHBROOK, Ohlo
JOHN N. ERLENBORN, Illinols

. BUD SHUSTER, Pennsylvania -
. SHIRLEY N, PETTIS, Callfornla '

ALBERT H. QUIE, Minnesota

RONALD A. SARASIN, Connectlcut .-
JOHN BUCHANAN, Alabama
JAMES M. JEFFORDS, Vermont
LARRY PRESSLER, Bouth Dakofa
WALLIAM F, GOODLING, Pennsylvasia

CARL D. PURSELL, Michigan R
MICKEY EDWARDS, Oklahoma™ ; .

’
. -

y

/

. . . / )
SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES
AUGUSTUS F. HAWKINS, Califofnin, Chairman

JOHN H DENT, Pennsylvinia
EDWARD P. BEARD, Rhode Island
MICHAEL O MYERS, Pennssivania
JOSEPH A. LE FANTE, New Jersey
TED WEESS, New York
WILLIAM “BILL" CLAY, Missourl
BALTASAR CORRADA, Puerto Mico
CARL D. PERKINS, !\entucky, ‘
Er omcio

RONALD A. ‘L\RASIN Connectléut




- "CONTENTS

>

LR AL f > ¢

> Hearing held in Washington, ‘D.C.; on_April 8, 1977
Text of H.R. 5055.._ .. ... ___ IR,
Text of H.R. 6075._____'_____._ e e
Statement of — . o S S vy A

Days, Drew, Assistant Attorney General for Civil Rights, Depart-:
- . ‘ment O‘Jusﬂce.‘--‘--...'._“_.x__v-.-;-_—_.'.o._-_:.'. ........ PR )
*. Hellegers, Dr. Andre, directo¥, Jo
. - Georgetown University____._9____ e e e e o
Herman, Alexis, Director, Women’s Bureau, Employmen R Tt
- __ Administration, U.S. Department of Labor _______ __ PRSI -, 017
Heylin, G. Brockwel, lahor relations attorney, Chamber of Commerce . . >,
of the United States..__...________ o2y ... _________.. 8
Jackson, Paul, Wyatt Co., appearing on’behalf,of the U.S. Chatiber - o
. of Commerce. . .._._.___ e i mm e R R qdeae V02 7
Mitchell, Clarence, | director, Washington’ byréau’ of -the , Nafional. e
Association for the Advancement of Colored People____..._.______
. O'Steen, Sherrie, plaintiff.in. General Electric v\Gilbért and IUE . __
" Ross, Susan Delfer, {&me'rican Civil Liberties Union; New York City_.
Thexton, Peter M., ‘associate actu 1\:, Health.Insuranc¢e® Association
of America, American Council of ‘Life Insurance_. . ___._______
Walsh, Ethel Bent, Vice Chairman, Equal Emplqyment Opportunity
. Commission .. _._..._._____ et e e e e :
‘attorney, Interfational Unio'n%f , Electrical, Radio

eph and ‘Rose Kennedy Insti»t\;f_ft\;;' .

Weyand, Ruth,
and Mnchine, orkers; and counsel in theGil
Williams, Wendy, professor of law, ggorgetown
town University, Washington, D.C._____:_________________ " _
Young, Kenneth, director, department of legislation, AFL-CIOQ,

accompanied by Laurence Gold, special counsel, AFL-CIO_..____ - 61 -
Prepared statements, letters, supplemental materials, etc.: oty /
Abzug, Bela S, presiding officer, National Commission on the Ob- > =~ .
s:fervance International Women’s Year, 1975, testimony on behslf:, ' 28“ <
of e e e ) 5 . °
Annerican Nursés’ Association, statement on_____.___________ iee- 214 °
American Retail Federation, 'Washington, D.C,, statement of____... 301 . .
Davies, John W., Jr.; Findley, Davies and Comgany, Toledo,Ohio, T
letter to Chairman Hawkins, dated April 28, 1977°___ eemiaensnh 301 :
Dags, Drew 8., II1, assistant attorney general, Civil Rifshts Ditision, * ; e
: epartment of Labor: - o S AN '
Court Case No. 74-1245, 74-1589, 74-1500__..._. . .&_.}._ ¢ 137~
Letter to Chairman. Hawkins, dated May 11, 1977, enclosink 3 2.°
. information requested__..._____ PSR UV U || B
. -Btatement of . _.________________ e ____ e (125
F}arly Hon. Joseph D., s Representative in Congress from the State e e Y
of Massachusetts, letter to Chairman- Hawkins enclosing a state- - . IR
ment of Catholic Charities of the Diocese of Worcester_.. _..._____ 279

French, Verrick O., vice president, governmental affairs, National

Retail Merchants Assoeiation, letter to Chairman Hawkins] enclos- .. ¢ . «
ing a statement, dated April 25, 1977___. . e e —————— - 250 ., i
Gold, Laurence, special counsel, American Federation of Labor,, -~ . .
Congress of Industrial Organizations: ‘ . B At
2 Testimony of - _ _ . i oo el e —— 62
Statement by the AFL-CI® Executive Council...-c...c_._._ " 75 . o
‘Guilmartin, E. G., senior manager, Polarcid Corp., Cambridge, Mass.;, = . .
. letter to Chairman Hawkins, dated May 4, 1977, enclosing informa- - .
tion requested. .. . mmtes 196
o, N () , »
N " e

ERIC

Aruitoxt provided by Eic:



“ltltemento; lettprs, supplemental materials, et.c.-—f-Cont%ed

» Georgetown University, prepared statement of . _.__._______.___
lerman, xis, director, Women’s Bureau, Employment.Standards
Administrdten, Department of Labor: y . 5 ‘
~ Statement of ... e pm————— S
Letter tg Chairman Hawkins, dated Mi?' 31, 1977, information
" entitigd, “Estimated Cost Impact of H.K, 6075 ______ _ N
eylin, . G. Bzxockwel, labor relations attorn
meree of the <Un:lte(i

‘States: “ o
. Lettér $o-Ghairman Hawkins enclosin.? su
and attachments, dated April 20, 1977 _ _ _ e oo .. __
Prepared statemént of ' _ _______ . U PO
icultural 'Imp]ement. Workers of ‘America, statement of ... ____
League of Women Voters of thé United-States, statement.of - ______
McHugh, Ms%r.. James. T., director, Bishops Committee for Pro-
Life «Activities, Washington, D.C., letter to Chairman Hawkins,
dated April 29, 1977 . _ . ____________ e mmmmmn S
| Pepper, Hon. Claude, a Representative in Congress from the State
of Florida, statement of. , '
Pickctt, George, gresideﬁt, American Public Health Association,
Washington, D:.C..
ment, dated-April 20, 1977. . _______ .g------__-__-_--_‘ _________
of Wyoming, letter to Chairman Hawkins enclosing a statement of
Thyra Thomson, secretary of state of the State of Wyoming._____
Ross, Susan Deller, on behalf of the Campaign To End Diserimination
Against Pregnant Workers, . testimony of :
Simmon, Leslie D., director of public :\ﬂai:s, International Business
* Machines Corp., Washington, D.C.: | ¢~ . 1 ;
Letter from.Chairman Hawkins, dated April 25, 1977, requesting
! information_’ :

........

quested information____..___. e o e

Letter to Susan Grayson, staff director of subcommittec cnclosing

. requested information . _____________________.____________

. gStuart, Marshall P., vicc president, Clifton and Co., San Francisco,
8 | Calif., lctter-to Chairman Hawkins, dated April 14, 1977

dated April 28, 1977 ___ _______________ S P _—

Th n, Petcr M.; associate actuary, Health Insurance Association

@ merica: ) ' , .
t

Supplemental.statement of

Wnltcrhouse, Mae, president, Federally Employed Women, In;:.-, .

testimony of ... ___ € o e e
Wayand, l’}’uth, .associate, gencral counsel, International Ugion of
* v+ . Llectrical, Radio and Machine Workers, AFL~CIO-CLC, statc-

rhent of, with scveral attachments .
Williams, Wendy, professer of law, Gcorgetown School of Law,
Washington, D.C., prepared statement of________._____________

ERIC

Aruitoxt provided by Eic:

ellegers, Dr. André, director, Joseph and Rose Kennedy Iristitute,

Komer Odessa, vice presidént; United Automobite, Aerospace. and

lettcr to Chairman Hawkins. enclogjng state- -
Roncalio, Hon. Teno, a Bepresentative: in Copgress from the State:

PYE

173
. 180

‘109,
84

294

265
272
249

. 269

299
30

105

196

195
282

Tchan, H. F., Haggar Co., Dallas, Tex., letter to Chairman Hawkins, -
'+ 301

95
106

262

Y .

201



I e . - Y
) .' . . '

\LEGISLATION TO PROHIBIT SEX DISCRIMINATION ON
X (S . -THE BASIS OF PREGNANCY

o -

WEDNESDAY, APRIL 6, 1977

‘ o ' - House or REPRESENTATIVES, )4
g L %Uncoumms oN EMrroYMeNT OPPORTUNTTIES «
' *-  OF THE, Coumrmn ON"FDUCATIQN AND LaBoR,
Washmgton, D.C.
The su'boommlttee met pm'sunnt to notlce, -at 9:15 am., in room
2261, Rayburn House Oéce Building, H.”) ~Augustus F. Hawkins
(ohmnnan of the subcommittee) presiding. _
_ Members present : Representatives Hawkms, Le Fante, Weiss, Sara-
and Pursell. ) e
taff gtesent Snsan Grayson, sta.ﬁ (hrector, .Ca.ro]e Schanzer,
administrative assistant; and Richard Mosse, minority as-

4%

Mr. mes Tlie subcommittee is ca.l]ed to order. -
This morning’s hea.nng commences the Subcommittee on Employ-
» . ment Opportunities’ consideration of legislation to prohibit discrim-
ination on the basis of regnancy. This legislation, H.R: 5055, would
clearly inglicate that t}) prohibition against sex dlscrlmmatxon in
title VII of the Civil nghts Act includes a prohibition against em-
. ployment-related discrimination on the basis of pregnancy, ohlldbu‘th,

and related conditions.

In my view, such a prohibition was clearly intended in t.lt]e VII.
Unfortunatel y the Supreme Court in General Electric versus Gil-
bert and IU decided otherwise this last December.

[Text of H.R. 5055 and H.R. 6075 follow :]

{H.R. 5055 Dsth Cong., 1st Sess.]

A BILL. To amend title VII of. the Civil Rights Act ¢f 1864 to prohibit sex
descrimination on basis of pregnancy

.

Be it enacted . by the Senate and Houae of Representatives of the United
Btateo of ‘America in Congress assembled, That title VII of the Civil' nghts Act
of 1964 18 amended as follows:.

Section 701 is amended by addlng thereto a new subsection (k) as tollows

.~ *“(k) The terms ‘because of sex’ or ‘on the basis of sex’ include, but are not
limited to, because of or on the basls of pregnancy, chlldbirth, or related medi-
cal conditions, and women affected by pregnancy, ¢hlldbirth, or related medical .
conditions shall be| tréated the same for all employment-related purposes,
Including receipt of benefits nunder fringe henefit programs, as other persons
not so affected Lut s\nilar in their abillty-or Inabillty to work, and nothing in
section 708(h) of thfs title shall be interpreted to permit otherwise.” :

S Y )
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(H.R. 6075, 95th Cong., 1st Sess.]’

A BILL, To amend title VII of the Civil Rights Act of 1064 to prohiblt sex
\ discrimination on the basis of pregnancy 4

B it enacted by the Senate and Houasé of ,Repreaegtalivco of the United
Statéy.of America in Congress assembled, That title VII of the Civil Rights Act
of 1964.19-amended as follows: : . .

1. Bection 701 is amended by adding thereto a new subsection (k)

uuf(o‘:l)o?h.e terms ‘becaiise 'of #x’ or ‘on the basis of sex’ inclnde, but are not
Umited to, because of or on the basis of pregnancy, childbirth, or related medi-
cal conditions, and women affected y pregnancy, chiidbirth, or related medical
conditions shall be treated the same for all employment-related purposes, in-
. cluding receipt of .henefits under ‘fringe benefit programs, as other persons not
80 affected Lut similar in thelr alility or inabllity to work, and nothing in
section 703(h) of this titie shall be interpreted to permit otherwise.”, |
Szc. 2. The amendment made by this Act shall be effective upen the date of
enactment : Provided, That an employer who, either directly or through con-
tributions to a fringe lLenefit fund or insurance program, is providing benefits®
under a fringe benefit program which is in violation of section 2000e of title
42, United States Code;' and the following, as amended by this Act shall not,
clther directly or by falling to cuntribute adequately to the fringe benefit fund
- or insurance program, reduce the benefits or the compensation provided to any
. employee- in order to comply with the provisions nf section 2000e of title 42,
. United States Code, and the following, as amended Ly this Act. . »

Mr. Hawkins. The hearing-this morning will explore some of the
issiies raised ‘in Gilbert, particularly “the discriminatory impact of
excluding pregnancy-related disabilities from employee benefit
plans. We are concerned about the human as well as the actuarial
considerations. . _

This is a most important civil rights issue. Therefore, we are at-
tempting to. hear from as many witnesses as possible this mornin

. to obtain information on the legal, economic, labor relations, ethical,
and medical implications of the proposed amendment.

- I'must request witnesses to briefly summarize their statements, and

members, we liope, will limit their questioning wherever possible.

We have a long list of witnesses, some 20 in number. We are ing

“to handle them thropgh the panel operation. We have indicated that

brevity is almost necessary, if we want to get through this long list

-of witnesses this afternoon. We will not, obviously, be discourteous,

- or try to féreclose any questioning that is justified. :

v, We hope that we will have the cooperation of both the.witnesses
and the Members, and that we «will hear from just as many witnesses
as is possible. ' 7 : o

Let me apologize to literally another 100 witnesses who wanted to
testify this morning; including Members: of the House, many of
whorn are voauthors with us on this particular proposal. We could
not possibly hear from everyone. However, I hope that we will hear
from as many. viewpoints as is possible today. -

¢ ' The first panel will consist of Wendy Williams, professor of law,
Georgetown Law School, “Washington, D.C., Susan Deller. Ross, :

- American Civil Liberties Union, New York: City; and Sherrie ~
0O’Steen, plaintiff in General Electric versus Gilbert and IUE. Voo

With that introduction, we hope the witnesses will direct their
attention, then, to a summary of their presentation.

” ' .

ﬁ’viV
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9 f .
On behalf of the committee, I welccme the witnesses at this time.
Certainly, it scems to e that yon are amongd the kev witnesses that
* we have, and it.is'a pleasure to have you testify before the
© sybcommitteeg, - °° : ) ; .

Your prepared statements in their entirety will be entered in the

record at this point, withont objection. ' :

[Statements refm-‘rs(’i to, follow :]

. SRR
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M . ’ . B
krepured st.iement of sendy 4311% . professoar of

low, uorgetown Lo school, washington, u.C. v
’ ' . .
.
. . My name is Wendy W. Winim I am an Aui-tmt Profeasor

. of Law at Georgetown Univorlity Law Cnnt.r ﬁcro in Wllhinqton.
. * I am grateful for the opportunity to ton:ity in !nvor_o! H.R.
50557 Since 1972, as attorney for th. Plaintiffs”in dug;dig
v. Aiello, I have had the opportunity to aecmqint myult in quat
depth with tho caul.a and .!!cctl o!-dilcr!.minntion bccaun. o!
’ -pnqnax;cy in tho labor force. My inn:tiqation into' thil pheno-~
menon has lnd me to ooncludn that oquality .for women in the
workplaces of this country is an unattalhabl; goal so 1on§ as
‘ployerl are free to make pregnancy the baiis of unfavorable
and irrational treatment of working u'romcn.
On the simplest levll, this bill (which I will call "the -
Gilbert bill") !inds its ju-ti!ication in tl\. obl.rvation of -
‘Junico Stevens, di-mting in General Blectric Co. v. Gilbort.
", He said, "py dof’inition, .+ .3 rule (treating Pregnant women

di!tozontly] d.i-cr!.minatu on account of sex: for if is the capa<

city to bocon- proqnant which prim:ily ditt.zcntiatu tho !oﬁ;lo )
N ‘from the male.”. Yat, _bcuqu our highest court hae decided that .

pregnancy d.uczininuinn is not sex di-c::im.nation. either ‘ :

undu- the equal protoctién clnuu (in Geduldig v. __i_o_;;c_:) or

O
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. view in some detail why this simple porc-ptﬁn £inds auppo:t’ n -

both histéry and pouc,.' It has been n.td that "In. tctsiddir:qv -

}lployor- to dilczm.nato against mdivid\nl: bocauu of thoix' r
Conqtou iqtondod to -t:Uu at tho ontix'o lpoctm ot dil-‘

" parate tx.amnt of men anﬁ women 'ronulti.ng !rom acx,ttqrcotypu.

s
Soction 703(a) (l) subjoc:l to :cruti.ny and cl).mi.natol. luch, izn-

tional meodim.nts to job oppottunitiqs lnd enjoymom: whflch have .

‘

’ plaguod womon .Ln tho oaat." (Sprogis v.. Unitad A .s- Inc.,

444 £.2d 1194, 1198, (7¢h cir. 1971)). TR

a

LA At tho very core of the storoqtypes which have resulted
.Ln izrational mecdimenta to omployment opport\mity tor women

-

az. anumptions about ‘pragnancy - both its medical characteris-

\

tics and physical effects, and, more broadly, assumptions about

its implications. for the role of women in society and in the l;hor n

force. Indaed, it 1‘.'- fair to say that most ol the disadvantages

meoaed ‘on women, in" the worktorce and elsewhere. derive "from
. .

" this central reality of the capacxty ot women to become preqnam: e

and the real an‘ suppoud jmplicatmns of this reality.
NI
R 1
. S T z. ms'roa!

.‘ - N K . S

: - In. 1908, tho United sn:u, Supreme Court upheld "proteb-

: i tige” hbo: laws" tor wan-n workers a few yeus atter rejocting
. . ,

5 .

; 1 : lim:g'lu' pmtoc;i‘on for men; declaring that because woman' is g

v‘ditt‘r.ntiati'd by ber physical structire, the.performance of
) - 1*‘ A
[ Mturnlf tu.w;eioas nnd ho: dapcndnncj on men !ron the male sax,

»

AT e
.
v
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“-ﬁ. is properly plléod in a" class by herself.” for lcq1glnti§‘.
purposes. (Muller v. Oregon, 208 U.S. 412). The court added
y . hat long hours of_work, particularly if done standing, has in-
e jurious .2!-::;-09 the female body and.“ll healthy mothers are
----;ntigl-tolviéotbn- offspring, .the physical Mnllryaing of woman
bo;ohcn an object of public interest and care in orde té pre-
--rJ. th; -téhngth agé viégr of the race.” § companion view :

was that-it w-:_unlecmiy, Lndé.d disgraceful, for wiva; to work.

1

’ An author writing about women workers in 1916 stated:
-~ . N . . ’ v .
The American family standard has always been
. a bread-winning father, and a mother occupy-
) B R ing herself with care of her children. Any
: R deviation from this custom is cause for com-

ment. Pride on the part of our native work- .
.men serves to keep their wives out of the !
ranks of wage earmners.

N Thui; women participating in an American Institutg of Banking
convention in 1923 could be told that they were "merely tem-

. p ’ .
poraxy employee‘s’_‘ in the nation's banks and businesses and tha_t

. . P
their goal should be to return home. The medical profession/

joined-in, letting the populaT view of womg&'s maternal role

[

sh&pe:sciobtitic conclusiong abou;.u;m 's health: In The

Science of Hdaltﬁ, A Reliable Family Physician, published around.

— ’ .

the turn of the century, the doctor}authqr concluded:

‘*the platform- of women's righty has not as’ -
yet -been made to include as a plank the right - , - o
. to- complete the na%ural sexual development .- '
; A right which implies a sufficient oppor-. - * .
> tunity for the growth of the paries and the
Accessory reproductive organs . . . It is
the unanimous experience of physicians that

such cases of imperfect sexual development

o
N L]
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are usually .!omd in quu wit.h bziuunt

school records. The body van rarely dis- ¢
dharge two impartant dutles well at the same . *
time. . . if the brain be worked continuous- ' :
ly, tho ovaries must bo .J.Lqm:od

" Bven Samuel Gompers, tho hthcr o! the Morican hdnntion of .
Labor and a ’luppo:t.: o uuun s suffrage md equal pay for _
equal wozk, bouovod that tho place of up:iod uomn, particuhz-
J.y mothers, was in the hola.

Whilo these views sound quaint and Inti}llt‘d today, hlltory

demcnstrates that todly_l pregnancy policies are the direct

L3

dnlc.ndln/f.l and heirs of employer policies born of those ear-

lior views. - ’ - . ~s

:

The no:ion that women bolo.q.d in the hom. as child bur.rs
md t.ndor:«hld l.nral mi!altationl in the '20s and '30s. Firat,

m::idnd women were o!ten barred from employment aItoqothe: or -

dq ssed when thoy blqm mrrioc{. During the d.prugion, whole

cities campaign aqai‘nlt working‘. nan:icd womnen ahd host state

- J.ogiuatuzu connid.nd bills to restrict the employment o£

married women. A National Education Association study im 1930-

: . :.}mnalod that 77 percent cof all school .l‘ystm lurveyed re-

. . ) ).
sed to hire wives; sixty-three percent dismissed women teachers .'
if they subsequently married. The feeling that they shouldn't

. gial_iy be in the labor ferce anyway, but shoyld be h{xno. bearing
N children, or, if they were in the J:abor force, were not and should .
. . ) . .

‘not be considered serious, p'emnant workers, made them the

~
’ . -

O
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mtuzll u:qct in a tim of job acaxcity.

Sccoad, the ‘20. saw cho b.g!.nning of the tringo bonctit
- ‘mov‘mng [ 'l'ho idoh was t-.hat fringe .bcnctit programs would. at-
gct and hold good wotko;a by cnhanci.nq the worker's sanse of"
ncurity and 1oy|1ty to the conpany thus ultimtcly bcn_c;ittlnq
. ‘the -nployc.': n w.n aa the employes. . P_rom ita inception, there
. ‘wns evidence thlt in trinq. banctita,’ as wcll in other terms and
conditiona o? omploymcnt the, uploycn'_ view ot woman as gar-
e giml workers wh.otﬁ proper a.nd cxpocted rola was wita and moth-r
"r-aultcd in a limieation on the bcnctits mda av-ailablo to thcm. Y -
Womeh were cxcludcd altogother from somc employcr trinqc bene-
tit proqrm. Jmcn, tor éxample, the General l-:lcctric campany s
ickncu and ﬁccidcne insuragce plan was altered from an ‘mployee
supported to cgntributory plan, women employees ware not invited
to p.a_ztici;;atc. - The president of General Electric explained the °
exclusion by saying, ."Pz‘jankly, o'ur thaor; had been that women
diqa nRot recognize the responsibilities of life, for they pro-
" bably wnre.lic':pin.q to get maxjried 300n and leave the company. "
‘Lcna'd.raliic iimitations, motivated by tha same general views,
.included the cxclusion of disabilities attectinq women's gtnera;
‘tive organs and prognancy—relatec'i diubilities trom disability
and m-cucalo!.nluranc- proq'rams .as wall as the exclusion of women
from eliqibility tor ulected types of plans (such as life insur-

ance) within the smployers qnneralwt:"inqe benefit programs, or
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«an scroas-the-board pu-ccntago rodnctton of banefits to women.
_ 'ai\m the employer un-ption that women were going to be mar-
ginal vo:lurl in any qmt. thare was nq point in wisting bcn.-
utl. provided to: the purpose df promoting léyalty and ipc:unod

[ d
:oduction. on thu unstable a.nd unp:omiling group of employees.

It women ware the cxpcndahlo workers of the twenties and

Ehltti‘-“. haowevar, the 80cond world War, with itl accompanying .
unpoyer nhortage, made women wo:kors cslcntial to the war
. otfort As four and ono halt million women e’terod the war
labor !orco. a‘r‘alsasamcnt of thc policiu and practices of em- \
Ployers was necessary. The Wu' Manpower Tommission %.uue& a
lutcmtr,tt_ot policy on recxuitment, training and employing of
women wofku‘l which rocot;nende‘d'. among other things, equal treat-
unt of women wo:&.rl in hiring, training and wages. 4 .
More to .the point. a Children's Bureau‘'study in late 1942
and early 1943 took a hard look at employer praqtices affecting
women . In particular, the practice of firing women when t.hgy
t,uc‘amn pregnant was’ tho subject ‘of inquiry. The author of the
ltud'y noted that while the reason often given for the practi;o
was the protection of the’m'oéhe.r.. and, fetus, and fear of 'liabiLiE'&.
for miscarriage, '_"aelthcm’c—and moral” qualms were ofter at the
root of such practices. &rplcyera expressed the view thaui:t ) '-r\:i
)\ﬂ’l "not’ nice' for obViously pregnant women to be working Ln a
tlc!:ory &nd tha!: it had a "bad effect" on male workers, who made

it a lubject of frequent comment and were distracted from their

work. As late as 1974, the Supreme Court noted in a footnote .

.
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to a case challenging mandatory mtcmity-lnvu u the fourth

. md ntth months o pregnancy chat chc mndntory leave rule was
intﬁ!.nd by thc school districfs desire to save proqnant teachers ‘
from cnbarznmnt at the handas of qiqgnnq school chi}dren and_

ol

.to insulate the children from the sight of conspicu Yy preg-

nane woman .

Indeed, the idea of leaves ;achcr. than outright termination
of px:oqnant women constituted an.impro.vemorit; in éhe trumex.n: of
women and‘ seems to havo originated during the war, based on the
rccomendation ot the Department of Labor. As e zhall see, how-

ever, mandatory leave continucd. in mitigatod form, many of the

hardahipl of outright termination.

' The* cnd ‘of. thc war brought wich it the wholesale termination- ~

[}

of thousands of wolun workers without regard to aeniority of
job ‘aspirations. ' “The first to go were married women. And, for
the most part, the prewnr patt‘nms' of discrimination against -

womian workers realsemad themselves. .

_ By the time Title vn was pnsed in 1984, chere had been

N "']..i_ttlc progress in upgrading the ttatus of women in.thc' labor
force, . Th'is wis truc'vot' pregriancy treatment as well as other
aspects af employment. E‘or:y _pcrcent of all employers still did

not even provide gnpaid matemity leaves --. women were simply

e tired. Among employers who did provide a leave, more _chan one

halt‘vtbrccd women onto 10\ before the seventh mom:h of preqnancy.
e

e s b L
> —. .
- v
-

O
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Onl’y.l six percent po'mitcod\:lcun to use theim sick lu_'y(c for -
preqnfncy-rolatod-illnoSl or disability. ~ ‘

. The 1m§act of Title VII upon all a§poctl of employment dis-
crimih;:lon againpt women, an%uding discriﬁié;;}on becausa 'of
pregnancy, was rather dramatic. - By 1973, -ovo;é;-thxoé ﬁrgant
of woﬁ;n wo;ko;o gocoivod mitqznity l‘pvo acco&piniod}bis;;.m-
ployment: rights: twenty-six percent could use liék leave for
pthqn;néy-roiatoa iliholo and disability. Now, in 1977, this .-
‘proqroll is threatened by the Gilbert decision, and onl§ ;he pas- "'
sage of the Gilbert bill can insure conﬁinuod pfqgtess. Lf

II. IMPACT OF PREGNANCY DISCRIMINATION

)

_Prgﬁ the history, several thinga are apparent. One is that the
cqommon. thread of justi{icaglon running through most policies ;nd
practices that discriminated againat women in' the labor fonce
rcléid ultimately on the capac#tQ\and fact 62 éregnéncy and the
@ rolo;, bhhavior patt;:ns and pyﬁhologies surrounding it. Another
is that because of pregnancy and motherhood, women were viewed
;l marginal workers not d.sezQing of the cmdlumeﬁts and pay of
“real” UQri‘rS. th practices concerning pregnancy in particular
. - .
arose not only oué of ch; general E%titudes described above,
but also out of a’s.nse'o! embarrassment and discomfort at the
. '
prosenc;.ét obviously pregnant womgn in the workplace. B N
~. Ina 19f2 opinion, Judge Hayne;wo€§hbo£ the Fourth Circuit

Court of Appeals dismissed the argument of a school teadher,’

Susan Cohen, that it, was ungonstitutional to force her to leave
< i 3 .

O
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B "No nn-ndn law. or :oquht:ﬁ.on oxclu.d.l mlu from

ri-ncu of pregnancy lnd motherhood] and nd such laws

LY

lieve females from all the burdnnp which mt:urllly accompany

s lnd blu-:l.nql of moth.:hood " '

Lth ‘all due respect to J’udg. Haynesworth, it is precisely
de laws and rules w&ch create burdens for tho working wo-
The onplc;.r fule before the court in thn:..cau is a éu-
fact | 112ustzation of ‘the point. It was not the mandate ot Mrs.
;:ohcr; s body, in ‘its prnqnam: state, which caused Mrs. Cohtn to
\-, be ‘ le to eon&inu- Wworking in tho c1w.1mu ”ool Di-t:i_ct.
- Rathep, it was the ouploy-r rule which forced Mrs. Cohen, a
i l. ahlo-.bodiod workor, to.leave work simply because of the
- 29& ot her pr.qnancy.
: Ihat: ‘rides on th. passage of the Gilb.rt bill? A closer
lock,n: the "man-made liws- and rogulat:ionl" which affect preg-
ﬁm working women is in ord.r.

v ':h. atartirg poim: £or lnaly-is is the fact that arounci o

. .
i

. Bov'pércom: of all women beccme pregnant at scme point in their
worklivu; Mor‘ovc.‘-.‘, even women who do not actually become preg-
nant are, until t:hcy pass childbearing ago, -viewdd by cmploycrl ' /

_ as among ,::ho potentially pregnant. Thus, all women are subject

to the effects of the lcoriotyp. that women are marginal workers

«

* with the multifacited consequences this had for hiring, job
) . S ‘
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uu.q:-ut. ptoncuou. pay., lnd fringe bmﬂ.ta.

. . .
. women. .

'

- ' . . . -
4 g s

-

)

The npore-d 'H.tlo VII cau- roml thn whoh u'ny o! nyl

: 'm which luulpuoul about pr?ncy and the ruu:l.ting pngdnnqr

nlu have cut dnpriy againnt mal nplayunt opportuni:y Hor’

1 L. ¢ -
‘ . 3

Barlier cases iilustfated that the assumption women would

b::a- p_:ognant. was offered to j';nity refusal to hire or pro-
jmote into cozta‘i.né/poutiona. . Por example, in Chcitmq v. ?g\ﬂ
ggggi Bell :o],cp' hone & .Telegraph "Ma_yg.‘ the iuup].oyor rct;ﬁ;ud
_to consider women for the jobqof commercial :cp:ountativo in
pare because women night: bocomo ptognant: and pregnant umkn _ac-
eord:l.ng to. the onplay.:, could not perform the. job in qucction

A mors sophisticated rendition o! the a:quncnt was made through
» the cnploy-: s cxpcrt-phyaician. who tcnti!icd thn: pm.n could-

not: 1ift the weights hwolvod in the job because of thc physi-

\

cal and homomi‘ makeup of women auociatod with the Thildbca:inq

ctpacity And in M_ . National Bank of sioux City, wogen

}‘ were excluded from management i.:alning becauss th. bani bolioyod

)
thcy would boccno wives and uothcn and: leave the comp&ny - The

| cases al-o nm’. mﬂ@ouﬂ tnmplu o! termination of pregnant
‘mn In one oxt:-mc “{and 'vory :cc.nt) case, a woman employee
vu told by her omployo: ttnt she uould havo to quit work when
ah.o boqan to ahov bacauao at that: point she would no longer

be #ble to comply with the employer's drass code.

//
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: lmwhnami-mtcmlmtodw&unnhobceaulpxog- !
lunt. btxt 1is l!.wly phc-d on mandatory unfnid menrnity leave,

ﬂ!i conmcu can be serious indeed. In the bast ot circum-

' , mncu, nndato:y leave is accanpaniod by a guarantes of rein-
sut-mt in the -ployu s pnviou- joh J!.f.hout loss ot blqno-

. ﬂ.tl. But otton. mndntory lnvu are ﬂol]‘.ow.d by loss o! pre-

.

" vious. potiuon. lo-Er pay, and loas of uuiariey and othcr bene- ~

fite. " In :hort:, ths women plac-d on mndnthy luv-, like th.

* i
. "woman. who u cmimcod tor n:oqmncy. often must. begin aqain

asa new. hire. | e 4
o 4

°

_' X The cases are r-plqtc with cxu!plu. . In School Distriet
€
e T ML vl M to: t:cmph. thq lchool disuicc \:equind ‘Tasig-:’

»

nation of lchool enchoz, who bccm Oprogmmt prior to earning -

cor;urn. Tor p].gincut bul-qn who b-cm pregnant ateu- two and

one lult you-x o! tdaehing, this rule meant thac sha must seek o b ¢
M eo,bo rchizod atzer thc birth of her child and boqin acqui:ing =

anew ehd :full thru yurl which were the prersquisite !or tenure.

RS
.:,B . In Ncczgl . m Mutual Ins. Co., the vanm ,qo

‘l .nough eo be rcbl:od after birth of a ctrild lq-e al;L

edit for
l previcus u:vic- to th- ccnpany for purpose of !ring- B‘cncﬂv.e
cligihili@y t.i.bcrty Mutual tmploy”s became elithl- for’ tem-
ponry dinbiliey bcnc!ies atc-: ehrn months with the company - “.
anas) !or lonq t-m di\:ability benefits after tive yearJ Under
. the mplby-r pregnancy rulu, a woman amployec with ten yean

o\;vicc to the ' company and eligi.ble undar both plana, would

~
o

O
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company} and, sometimes, that her rezirement date was postpaned

v ) ) ) N

atter the maternity leave, have to reacquire the right to tem-

po:uy and lonq em diubiliey as i she had ncm worked for

the coupany. .'

4

Some of the consequences o: mtcrnity {vu are cnr:iod

'

tom:d over the cnc:l,:o worklife of thovunploy«. Among the bcnn-
fits of which women afe typically ltrlppod as a result of mater-

nity leave are nccruoq rotirmnt benefits. 'rh. woman who
]

‘took a pregnancy leave after a numsoz of years with the compuxy

would, ak the end of her worklife, £ind that her level of retire-' "

ment benefits 4did not reflect her actual years of urvico to tbo .
.4

&
Il wall.

. .

~
Lo-s of seniority is another d.privneion witb permanent

effects. Seniority is often the bal*il for cllg!.billty for cer-,

‘tain bc'ntl'itl. such as vacation and sick lolve‘ Whilo the 'lo_u

o!l these benefits has a temporary :meactf ‘the loss of comp\otitive.
as oppos.d to bcne!it:\ ur;\iorit';{ may no'ver be made up. Compdti-
tive seniority allows senior cmplcyool to outbid junior euployeas
- for more dnlizablo jobs and for promotionl. It allo,omhlel the
senior ‘employee to resist layot!s under aen'iority lystm'wﬁich
provide that the last hired is the !‘L!\lt to be fired. 1In Satty
v. Naahvillo Gai. a’ Sixth Circuit CIIIO. the loss of _lenior.ity‘
meant that Nora Satty ended up with no job.at all. She was per-

mitted to return to Nashville Ga$ after the birth of her child

f | -

N
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‘jobs, each of which she would have gotten had she retaired her

16 -

4

bubcnly as a temporary employes. She bid upon thtee permanent

R Y ST
earned, pre-leave saniority. Without that seniority, she 101:’ R

_ each of the jobs to other employees, and, when her temporary jeb

ended, was out ofework. ‘In Zichy v. City of Philadelphia, the
18--'91 senigrity to the. woman ;lacod og léave meant ineligibility .
for promotional examinations upon heg rcturn.‘ Employer rules /
such as those i3 Satty and Zichy (and these rules are typical)
mean that even those woman fortunate nnougﬁ to r-mai; on the pay-
roll after their return from mand*tory leaves lose months and
sometimes years of seniority, placing them permanently behind
their rightful place in th; promotion ladders and on tho pay
scales of the company. ’ ) . ' v
Manditory leave is also o{* accompanised by the i@duatc
termination of ‘other henefits. One of the Gilbert plaintisfs,

Emma Furch, lost her baby shortly after the commencement of her
leave. Two ;ocks later she suffered a pulmonary embolism un-

Ecllt.d to the prcqnahcf, The company denied her clllp for disa-

. biliey p&}mnntl !oﬂ'§§¢ embolism on the gro#nd that her forced..
ve:

pPregnancy lsave se d her eligibility under General Electric's
disability plan, H;d ehe been ,oparatcd from work for other
reasons -- such as a work stobpago. person#l leave or a non?
pregnancy related dilahility'f- the plan would have covered the
embol iism. s

”y
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Anoth.i' liqnificnnt !nfu.ro of nndacqrf xuto:niéy lia-vo_s
. ‘s ‘that they ug‘w gy UREHT recently, the able-bodied
_ o > ’,% X q vl e

‘waman placed on‘fhfted jeave s

°

Y 2

?iiqihlo’?br unemployment -
< benatits alpMBigh she vas ;B:ﬁ:nd availgble fqr vork. Woen she
B ey - ~. 4 :

v

- 414 become uux‘sioa."ag%_ cbyld Hot wirk, she was not eligible to
. A e .
i r] ) 1 N
- draw upon her caupeny sick leave or dibsabil\lty pay programs.

Unpaid maternity leave means forced loss’ of earning power

ol

. for the entire period of-the leave at a time when expenses are
° . . . ce
%‘ increased by the addition of the new family megbar, Moreover,

-0 [ -t
as mentionad earlier,;most employer insurance pélicies do not . . . . é

o

cover hospitalization costs for childbirth to the full extent . I

hoopitnliz“ioh for other reasons is covered. Thus, ,the losas o.t .
income il compounded by the added expenses of the, ho_lpitalizatio'n:
far chil,dbi:th. Even in the molt. favorahle of lituat'ions, the -

two income !amily, this means a reduction ir standard of l'ibing. » ‘

'!'or some women the conlcquences‘aro more dramatic. Sherrie

. L 4
i O'Stoéon, one of the plaintiffs in-.the Gilbert ‘case, found her- ) N

'

self unable to provide for herself, a two year old child and her

new infant. Her inability to pay utility bills resulted in the
ty to .

termination of her utility service. , Finally, she was forced to

resort to welfare for survival. - .

L3
.

The contrast between the ‘consequences of forced maternity*
: 2. g g0
leave and treating pregnancy as a disability under the Bnila-

delphia sick leave pro:;.ryam was lumazizod in"Zichy as follows:

O
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When taking sick leave, a city employee con- -
M ' _tinues to esrn his or her normal salary and
. to accrue seniority, does not lose the pri- ¥
L vilege of taking promotiocnal examinations -
: . for the time out, has the time credited for:
' service and will receive the same raises ' o
~ . as other employees in his or har classi-
® tication who are not on sick leave. In addi-
~tion, the ezployes continues to accumulate
sick leave while en leave, will suffer no
adverse effect on promotions, will resume
the same position held prior to the com-
Bencement of such sick leave upon return,. - -7 °
apd will have no change in anniversary date . )
- of employment, pension plan, vacation time,
. and other fringe benefits as a :uult og
v.uing thc sick leava.

w

. . o
ot cou:‘l_}, :hc woun placcd’ on mdatory mtomity laavc by the

City of hilad.lphil had none of thnc protcctioul. T
Thus far, I have 'ﬁcuncd on - thc dittc:.ncc botwocn man-
_° datory mtcmity luvo and dinbility pay or sick leave ’to:

"‘childhix‘th-dill.biliey- It should be omp!ulizld that :chl

ry
to allow women to :cly upon lick leave or disability pay l‘hd t_;!n vq

medical coverage is not limited to the dj.lahilitin lccompcnyinq ’
normal childb&:th tho:. it is often the case that thuc
bonctitl ire denied for an _x pregnancy-related dilahility %—
cluding complicatiom of p:oqnmcy, miscarriage, and dinbilitin

" which are common to the non—p:oqnmt but are triggo:cd or ex-
acc:bltcd by p:ognancy. ThHe Gcnc:a]. Electric dinbility plan,
held ncn-dilc:imlnatory by the Supreme Couzt, is one example R

of luch a totll cxclulion plan.
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_ /"'gupx;mﬁou:t has recognized to be of’

N

s

12

Mnocouu'y side ottoct: of thou pouciu in tho buxdan

Pplaced upén the \lann s choico to Hear a &, a right t!n 3

tude. The 'aii"-"uxce court in c;m.:—e alt du-.cuy.’wxch thiy’

from General zloctric'l diubiliﬁy plam ' /" :

' vmuo i€ is txue -that: women may, under certain cbn-
ditions, resort to an abortion & . ,-it cannot be .
reasonably argued” thut Congress in its enactment '
of Title VII aver intendsd that an intended bene-
ficiary of that"Act forego’a fundamental right, such
asca.woman's right to bear children, as a condition
precedent to therenjoyment of bcnef.itl ot cmploymnt

. £ree ¥rom dilcrlmlmtion.

g Thus, .{nplopor prognnncx rules nqt .only affect tho. status of '
women workers in pcrvnaive and‘pcmx;antways. but they can
also .impose on poor Qomon.';hc choice Batween employment with
full eirned status and benefits on the cne hand and their right-

to procreate on the other. ,

., The examples I have Jiven reveal the tangible and 'measurablo o

}:qacts ﬂamployor prcqnancy mlol and policies. The intangible
ottocts of cmployor pregnancy policiea on the wou;‘n workers'
pcy;ho. mtintion and comitqunt_ are analculnhldé At some
level, women do ughrstan.d the tf‘atm;nt ot pregnancj'(i as'a
muago to w:omtn wlorkors- "You have chosen the wz‘)mln'a rol;

of pregnancy and matherhood and havc thucby torteitod your

5
Py
]
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place nnd rights in the workforce. Go homo where you belong." Thus
3 -
is tho prophocy that women are marginal workers with no llltlng com=-

.mitment to thn worktorco reinforced, nnd the prophecy belomes solt-

L .'tultilling. _

R Thq final irony of this web of worktorco disabilities placed

upon . prognant women ls thlt American working women, alone among
“ \ ¢

. Uorking womon in the industrialized countries of the world !aeo

childbirth and the accompanying inability to work unprotected by

. 7
L’

an income continuation plan. All countries of Western and Eastern
Buropo huvu by law provided income protoction to disablod workors
.ncluding pregnant workers. similarly, all but five of the countries_
in the wostorn homisphern provid. such p?otection. In this country,

- worker righta and bonotits have by .and large not boen 3 subject of
sbcill legillation, but” inltead have been lett to management and

lnhor in .the brivate snctor to work out through the mochanisms pro-

.
N

ﬂbidod by our lpbor laws.v rndeed one management writer, reterring to
N

oaployer “fringe benetit programs, has stated, "It is now meaningful

to. label :his web ofemployee benefit plans ‘the corporate social
d

.iocurity system,'"" T submi; that it is wholly appropria;o, and,
indood in light of the abdication of responsibility by the private

lnéqpr, casonti&l “ for- COngress o mandate full job equal ity for women
”
workors by ensuring :ha; proqnancy,discrimination: like other forms

b, ) .
‘40f sex di.criminafion, will not escape judicial scrutiny.

Passage
gl

. of the Giibcrt*biil would acéomplixh this goal.
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' IIX.  THE COST JuSTIPIdATION ' . e

A study of the labor force hiézq:y.obwninn lolds overvhelmingly

to‘cn; conclusion: proqnlncy-*potontill and sctual--is tho coto'.
from which radiste almost Ill tho multitude of images, -uppogitionl.
predictions. mcral convictionl, locill pro!oroncou and -torootypc-
) Hhich !orm the ju-tilicltion lor di!!oront and less !avorlblo t:oatndht
‘ ol women in the workforce. It is ndt surprising, choroloro, that as !

. B
barriers to equal ouploym‘nt opportuglly for wonon hlvo gradually ;

<—err\./-: one by omktrr:h. wake 9:' the ‘pagsage of Title viz, the aia

s puted issues have narrowed ufitil thare is one final and dqcil;v

blttl&grdﬁﬁd;rthd,téoltm.nt of pr¢§nancy itself. It Ll'lilo ot

. lu:priling that thl most hotly coatolttd\ol the pregnancy 1: ues is
the one_ that anolvol a potential cost“to .nploycrl-—coverag of

~' br.qnlncy-rolltqd dillhiliti.l in “sick llive and disability bgnefit

proqrnm-

3

ﬁhilQ'oth;ru will delve mord-doopiy into the cost juatifitation
now ollirod by,omployo;a for the pregnancy exclusion, I would Like

to make a faw gon.ril observations.

First, history demonstrates that cost was not the resson for

w excluding pregnancy disabilities from disability and sick le

. 4 *
coverage. RAthr, the historical notion of women's proper place

and’'role are the origins of the cxclusion.' Recall the statement

-

-y

. of Gonorl}‘qliétric Company's president explaining the oxciulioh
of women from the disability program: “Frankly. 6ur theory had been

that women Jid not recognize the responsibilities of life, for they
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p:nb‘bly ware hoping to get married econ and leave the company."
The point ie emphasized by.:h. wild co‘t ontigatoo codpanioo began
to come up with when their pregnancy policiooywn:o challonqo4 under
. Title VII. An.rican-rglophono’lnd.r;lcqraph Company, the nihqlo largest;
péivnéo ’nployor of women, claimed, for .x!mblo, that prignancy_
dieability coverage would co;t an additional ;hlrgy;nin.‘lnd one
Half million dollars in a ninqld year. But this giqﬁio was based
6n.:ho nuppdnition that pregnancy disabilities nglé{hlvo an :vorlqo
- Quration of five and one half months. This figure is decidedly out
of line with medical realities, since doctors indicate that disabllities °
arising from childbirth last from three to oiqht weeks. The highly
- inflated eetimates offered by gmployorl'defonding-li:iqa;ion were |
never the producf of careful cost analysis based on sound actu;rill
principl;l? One actuary in the General Electric case admitteq under
cath that the problom‘ot onﬁimntinq costs was th;t th;;o was no
i-dltl and cxpcrioncq upon which to Salo realon‘hlo estimates,
' The companies which hayo, in very recent yo;:l, lo;qht to
Aco;plf with the zzoé guidelines on pregnancy have discovered the
truth--while coverage of pregnancy disabilities does cost additional

money (as would’ the inclusion of any major disability previously

.

excluded), ‘the cost is moderate and managable. ' Indesd, the deiril
Reserve Bank of Boston found that treating pregnancy disabi}itiel
the same as all other disabilities would add between $.004 and §$.01

to the hourly wage of its employees, r.prolentinq'an increased labor
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coet of bomou 1/10 and 2/10 of.ane poiunc; In the coue‘oxé of .
general yn:ly wage increases of m\md 18 ccuu per nc\;r, ;b. cost of

covoring proqmncy is miner 1.nauu'

v

Second, i.n.bo:b Geduldig and ‘Gilbert, the Supreme Court wn

lmrontly impressed with :ﬂquz'u submitted by defendants and

mu Lndicltinq that women account for more than their “fair share"

ot u-porlry d.i.u.hi.lity benefits ovonl vhon the programs oxcludo

pregnancy disabilities. Ana, i.nd“d. ic lpp.lrl to be true that

women se s qrohp drsw more hnvuy on to\nporlry di.u.hi.li.ty i.nlurlnce

proqrm in most companies than qﬂon doé. But r_hi.n. is only r_ho .bogirm!.nq

‘cf. the inquixjy.l g o . ) P o o AN
It muet first be observed that 'éimpornry disability programs are

only one component in more comprohcnlivo nchcmn of employoo disability

protocticu. - These nchomn also include workor ] couponuticu for

oLl

wrk-rolatod injury |n§ illness, sick hlvo, and parmanent or long-

term dieability prograns. mu. women may account for more sick.

leave and temporary di:u.hui.ty days, men constitute a helvior drain

- on workor s comp.nutiom ‘long-term dhabi.li.ty proqruu Ind“d,
‘ E 3. . ltudiu of ti.lu lost from work per year between 1963 and 1972--
8 calculation whi.ch includon days lost due to pregnancy di.u.hi.li.ty—-
confirms thi.o important point, s.x dittoroncol'in'days lost from
work, sre minor indood. 'In lom.' of r_huo' Y‘Glrl. women lost more time
from ‘work than men; in ot_hor':, men lost more time from work. .In

esch. year the difference in time missed between men and \;ron;-n

B

el



_vnlluxa' than a single day. : : ] N

»

A second, and at least as '-:iquncmt.obumt'ion. is that

4isabilicy raves decline a3 wages cies. Low incoms workers--re-
qar&lcu bt ux--hov a ll.qniﬂclntly hithr di-abnity rate than ’

high incoms worksrs. While M i.ncclu studies also show this

ancru ulahomhip botvncn vuqu and dinbnity ratu.

the wlqll of individuals rcvcll a more clcu‘* and conlhtcnt inverse

nllttomhip. -Whethsr this is because family income i lsss in-
fluengial in" -nployu health’ than the typ‘o- o:' jobs performed by

" individuals. \mo are low anom workers, or hecause of ths plycholoqical
v effacts of holdinq lsss rewarding and lsss rssponsible jobs, is not

known. Hhat is clear is that individual, anom. not.sex, is the

bo-t pndictor of dislbinty rates. ’

Sineo full time women worksra cu-n. on th- avlnqe. two thirds

of what un workcn sarn in this country ic !onm :hat women as
5

a group account !or mors- lhort tsrm dillbnity dayl than m.n do.. A
" similar pattern, as ons would prldict. is apparsnt !or black lnd
othsr minority worksrs as comparsd to whito workln. ‘
‘\ Under ths circumstancss, it may bo worth uking those companies l
whose representatives tsstify that women llxlady rlcnivl a dhpro—a
_ portionatl shars of disability paymntl what their avnragl male lnd '
famale wlq. Ls.l It is ‘probabls that such compania .do not have a
boqual work forcs, . s LT [w
; may also prlsent ths. oppqrtux\j.ty to clear up

v

. .cx-intogratod

O
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ppo'u coverage :or"p:.qnmicy-:cnnd disabilities. At first blush,
their opposition would nppou' incongrucus in uqht ot the !nct thlt
add}.nq dhab_iligiu nnxu added’ ingcome for insurers. It has boon
suggested thl_t Lnav._irlnco_ companies m oﬁpéln,d to ;ncludiné pregnancy
disi.bili.tiu not as idsurers; but as smplovers who adhere to the
truditioul uauﬂpticna and atouo:ypoo abaut women. A look'nt the
iu-u:nnco indumy [ B uh-tmh .nployn-nt patterns’ nugquu that
this uygc the cuo. Indocd, cho omployunt pucticu o.’. insurance
conpaniu have boon a puticuhr cuue of concern to those pursuing
the goal of equal ulployunt oppottuni Ly tot women. The tocotd

in =h- case af MMMM: wfﬂh a
:yp.!.eu. patgern. - wiman at Liberty Mutual were totally oxcludod .’.tom

m:oontry lével’ job of cllims adjuster, a poa:l.t:l.on at the bottom

;v.

rung of .~ the cot;pu.y'a promotional ladder. By virtue of cho'i.r:.
cxcluai.’on from the jc;b of cllh;u ldjv‘.ht;u-, women were 'chouby' .xcludoq
_ from promotions. Liberty 'l’mtull -als’o tlomh;ltod women who ‘became
pregnant a‘nd'ncrippod them th ptoviou.ly .acquired benefits if thoy'
' vere rehired after childbir And Iil wbmn o@loyooa were excluded
altogether from oliqi.bilicy .’.ot co:tnin life’ Ltuuranco ptog:m
There is one final and meottlnt point to be uudo about the
.mployou' coat justiucntion. One o.’. the tundmnnl ptinciplu
of T:Lth VII is that women should e troltod not on the buia of
characteristics qinouny attributed to their sex, but rather

on an individual basis. Thus, a phy‘aicany strong wémn cannot -

N

O
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bo mludod tre- a job r.quuing huvy uz:uq bcclun :ho ;5 .
woman is too mll and too waak to do the job, vi:hout violotinq
Title VII. - '

Justice louquint. wit:l.nq for the majority Ln g; t, abandons -

"-chu c:iticll p::l.nciplo. His vicv is that as long as women as a_

m alroudy receive their share or more of paid t-npo:uy disability
day-, tho exclusion o! p:oqnl.ncy disabilities from coverage does not
violato 'l‘itlo VII. mondinq this argument, he suggests :hat. for

u:po-os of analysis, disability coverage should bhe conlido:od ip
terms of its monetary value and vimd aimply aa an increment to wvages,
So vlmd, men and wou‘;: are receiving equal tr;atmnt bocaulo the
'valuo of covongo to :ho two g&:‘oup-, as_groups, is aimilar,

even thouqh p:oqnlncy is excluded. .

This app:ooch to the inu_o is dangerous t.o the .ptineip}.l o!..

"ut'lo VII and job equality for. two (releted) reesons. Pirast, it

is inappropriate to‘conv'o:t éi-_a.biuty fringe .bono!in to ‘e monetary
value l.nd treat them as wages for purposes of analysis. fhoy are 3
n.ot wages. D:Ll_‘abil,:l'.ty .plln. are sought lnc; bargained for because '
t.h‘oy p:ovido u;u:ity-lqaj.nnt the risk of unpredictable wage loss
due to din.bilit_y. should »:ha-t disdbility occur. Second, and ~

{
concommitantly, to assign a monetary value and treat disability

covaraqo as an lddition to wages allows one, as it allowed the court,

.

to bypnn vi:hout analyzinq :ho _true di-c:i.minatory nature of the

pregnancy dhlhility ‘exclusion.’

13

-

.
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‘!:o,th;z thn-‘diubiuty p':oq;ln as part ot \nqo;. 'J\ut!.co'
/ a .l.nquht was able to vm nn‘orku- s ‘nc‘!vi.ng an an equa}
"n&u" in their ulu’iu. !!'. Lnluld. the duu:ui.ey plln is.
'viovod in terms of its purpou-—job security and prbtection against v
nncxp.cud lou of inco-o due to disability--men are pro:octod -gu.nnt
‘ an riaks o! incm lou due to d!.ub!.uty. while women are npt. since,
. - |12 2 woman’s dxum.u:y 1s in any vay: connected with pregnancy, she ;
. 'I, : ‘tam a por!.od of non—prou.ct!.on and income loss. The fact, in
. m that women on m average vtn‘d.nw more upon !'.ho &teabilicy
~ ano-t pxotection plan-if pr.quncy—dlublutiu are anludcd.
R mrlooll the essential point that there is great variation among

. individual men and woman in the,number and duration of d.i.ub!.ut!.u ’

o

each .lu!!or’-. 'mo woman who 1- never disabled and the woman who

is !roqmneﬁr d!.ublod are treated alike and diltinquilhod as

L8 class from men, who t:.houolvu represent the wholo lpoct;run v
from healthy to dihbhd And where a man and wonn,:‘ in the same ¢
job. nxni.nq the same pay, each sufféers one d!.s.lb'!.utv of t-.ho. same
durltion during their worklife with !'.ho conpany. and the woman's

‘ dhlb!.uty is duo to a miscarriage, coupuclt!.on of pregnancy.
or is in some o:hor way proqnancy-;oh‘nd, JSthe man w111 rocoi\(o_

' partial Lacom Teplacement undo'r tﬁo‘coﬁpmy disability p'rog:lm .

but' the woman will not. . . . '

M
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‘Surely,, such a result.should not be bouietod under Title VII,

particularly where. companies, joined by the insurance industry, have
lopqhe to justify such results by xll-to-easy sex-based generalizations -
rather than looking to the real causes of higher disability inciden: '
. AN . . r
rates. ) o "\
*.  .cowcruszow o .
4 £ .

This bill to amend Title VII by making it clear that pregnancy

.

discrimination is within the definition of !.x discrimination is the
siniplist and lur'c'e‘ny to guarantee that the great mandate of Title

B - : e
VIXI will be realized for workinq women. It makes explicit what the

>

EBOC lnd cvcry ‘federal court .xccpt the Supnmo Court believed was .

thc Lntone of the anq!.ll. when it passed the Act Ln 1964 and .::tcnuod
- .'itl provisions in 1972 'mil bill vul mkc pPregnancy-based discri-

ninationl subject to the same lcrutiny on the same terms as other

acts of sex discrimination, and of couru. provides thc ompl.oycr

with the same dc!cmc, if proven, thlt the Act rccoqnizu for

other !om of sex ducxuu.nnuon.

It is obvious, but perhaps wozth noting, that while failure.

to pass this bul vul hlvc tremendous connthncu for workh’xq women,
w of thc bill imposes no new, unfamiliar or untried logll
burdcnl upon cnployorl or legal principlu upon the courts. -

thntil Decesber 8, 1976. when the Supreme Court handed dawn_:hc ‘o

ERIC
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gilbert decision, the federal courts ably handled and resolved p
tho pregnancy issues. This bill, when it becomes law, will simply (
o:.u:ﬁlo the cpq.zu to continue that task nclcozdinq to .’tho familiar
and workable principles which they have developed cver the past

few years. I urge its passage, -

s
-
e
.

884880 O /77 3
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Testimony of Susan Deller Ross, Behalf of
the Campdign to End Discriminatibn Against
Pregnant wWorkers, Before the Subcommittee on
Employment Opportunities of the. Boun0° )
Committee on Education and Labory On H.R. 5055.

Aprii 6, 1977 .

_Mr. chairman, thank 'you for giviﬁg me ‘the opportunity
té tutul’y &!oie this lhﬁcomnittee. I am appearing today
on bohau of the Campaign to End Discrimination Agu.n-,t
Pregnant Workers. .I am Co-Chair of the Campaign, and an
all; a»‘lta!! attorney with the American Civil Liberties
Union. The other Co~Chair is ms. Ruth Weyand, an attoinoy
with tha Intc:nltional Union of Bllctrical, Radio and

lllchinc Workers, - v

I am pleased to testify today in support of H.R.. 5055
on boh-au of the campaign‘.' The Clmpaiqn is a broad-based
¢m11tion of women's rights organizations, civil rights -

‘ groups, .labor unions, and other. p\'ngvnc-inte:ut groups,
!omdv‘one‘ week after the Suprems Court !und&d down its
decision in g.ne:al Electric Company v. Gilbert. These
.'g:oupl wc:‘c unitod by one' conccrn'--. the realization of
Q_g; rt's enormous potcntul for harm in e:adicating the

v - rights women workers had fought so hard to achieve in the

thirteen you-l since Conquu enacted Titlo vII o! the c1v11

Rights Act of 1964.
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... _ In the'gilbert decision,the Supreme Court’ held' that

an employer policy o!_'-ingnng out pregnant workers for

less favorable treatment thin all other workers was not,

 onits face, sex discrimination. The specific context

of the case was General zioctric‘-. policy of denying tempo-
ruy’dh-b!..l;ty paymants to disabled pregnant workers. ‘
Since no 'prognant_ men were given such payments, the Court
reasoned that it was not sex di-crinination to‘de_gyl t:.hb
benefits to-pregnant women. The Court's logic could be
extended to any disfavorable treatnen_'t of p{ognans yorkc‘u.‘
Ang since most wosien workers do bear children at -om'e‘-
point in their workihg‘ lives, this one deci.aion could thus
be used to justify a whole complex -o! discriminatory .
employment practices designed to insure that women workor'sb
role in the marKet place be confined to low-paying, dead-end
jobs, ‘ i . ‘ B

Professor Williams has just testified on the

Ve

.~ . : as
historical origins of such policies, and the wide variety

" of discriminatory pregnancy policies in existence today.

--h'nploye_x_:- routinely fire pregnant workers, refuse to hire

them, strip them of seniority rights, and deny them

- sick leave and medical benefits given other workers.

Sgch policies have a lifetime impact on women' s ‘careers.

Together, they add up to one baiic fact: employers use

women's role as childbearer as theé central justification ,
, . b




. N < 32 .
+ . of ‘and support for discriminstion against women workers.
. Thus, discrimination against .)vo-.nn vo}l:on cannot be <
ond.iclt.d' uphu ‘the “root diléxui.hatién, based on .

pzoqulncy lnd childbirth is also olilinlt.d. 'ay .
lmiticluy qaproving thi- core ducrinination. the . 4
luptm covurt haa virtuluy nulufiod the sex di-crininltion
p:ovui&rhof ritle vir. 1f the gilbert decision atands,

th. Act is dead toi wdinen workermygr their race

i

' . I or national origin.
/ The cupaign supports H.R. 5055 bocluu it will . .
, :ntoz. 'ritlo VII as an .ttectivo tool in oradiclting sex
dilcriminltion in mplomnt It wul'roinltat. what
. we believe Ccmgroll alwty- 1ntendod <~ that a11 sex
‘.dilcriminltion b% .uminatod root and branch, from
’ tho nlzkot pnc., npociluy including diacrimination ¢
tocuuod on thlt one condiﬁon which makel women ditterent
from men -~ their chiLdbelting capacity.

. " The propo.od law docl thi- through two -1mp1e concepts.
N.nt, it nl)ul cloax that sex discrimination neceuaruy
1nc1udn dilcrimination based on pregnancy, chil&bfrth

_ and. felated medical conditions. chond 1: d*nes the

fpproprilto standard for euninating such dilcrimination,

by providing that proqnant vor)utl who aré able to work

-
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" shall be treated the same ‘as other ,able workers, and that

. pregnant workers who are uhable to work shall be treated

.

- ih. same as other disabled workers.
. The fizlt.eoncept seems self-evident. :c1aln1f1cation.'
\baloa on pzegnlﬁcy and childbirth affect women and onfy
women. - Indoed pregnancy and childbizth a:e the zelult
: ot a physical structure and biological potential which

more than any other chaz;ctezistic. de!inc a peznon as a
- member of the female sex. (As Jultica Bzennan '8 Gilbert
dilsont_ltatod; it ottondl commonsense to suggout.. tﬂ;t
~ a classification revolving azound pregnancy 1s not, at the
minimum, strongly 'lexfzelfted,[ﬂ

The second conhcept ~- eqyal treatment for those who
are limilaxlin their abiiity'oz inability to work ~- is
. necessary to end Ehe whipsaw etf:ct.pzegnaﬂt workers are
' ‘subjected to; On the onq_hanq, they are told'gazly in their
ﬁzegnanciQs, when they are perfectly Qilling and abli to

.vozk, that they are disabled and_EPlt stay home on long
: L)

unpaid leaves of absence, sacrificing péy and cageef//__/;___——_——aJ

‘pppoztunities given other able workers. On the other

‘hand, when they are actually hospitalized or are recuperating

from delivery,. they are told that they aren’'t disaﬁled after

il .

O
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all and are thu doni-d dinbuj.q aud ndical benetits -

-glnn routino!y to oth-r dinblod !lozlun. ’ o "

mtt-r .Some complications thlt pr-vont thon t‘rou vorking).
Those proqnlnt wonon who are able to work -hould be .
allowed to work luu all other able workers. COnworniy,

‘ au pxognnnt women havn some period of nodicll dillbiuty,
boginnmg in a normal pngnnncy with labor 1:-01,: ahd
continuing thrm‘gh the normal rocuporatibn period of 3 to.

8 weeks attpr childbirth. ' These dﬁblod women should

' likewise be given the same fringe l;\notiu all ‘other modicauy

dhab1od workers get. -

xn ldogtlng the standard of equal tr-atmcnt for thocc
who are similar in thcir lbiney or uubuity to work,
H.R. 5055 1ncorporat.l the thoory ot tho zzoc progn“cy
quid-unn which the Supreme Court declined to touow._
By pluing this bill, congron would thu- be aturming that
tho EEOC properly interpreted 'ntlo-‘VII, and that the .
Supr-m Court erred 1n taﬂing to give the guidelines their

c\utonu-y grolt d-t-ronc-. . A ¢

“
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Tha c-po:l.g; Beliaves é.‘-e tha noc'\'-imusu.a both great
lad.rlhip and an :I.n-d-pth umd-r-g-nding of how beat to -r-di-
. cata'sex di-crhhﬂtion from th- markat place when 1t mcnd eh-
pregnancy guidalinsa in 1972; ~'!hh_ was: du.on-t.nnd convincingly .
bb‘y the viTtual mhuity\\dth which ‘tha guldalines wers .!ono_vod'._
‘It ia well known that -11 aix fadaral courn‘of appeala to con- .
aider tha isaua followed th- gu:l.d-unn. aa @id 18 !-d-nl d:l.-tr:l.et
_courts. Ihlt ia p.rh-pl hn v-n known :I.- that tha vaat ujor:&y
o'! atata hmn r:l._ghtl .-g-nc:l.n also !ollov,d t_h. EFOC'a laad, ogt.n B
adopting tha guidalines word for word s théir own. Tha Unitad ~ . 4
Stataa Doprhnnt of Haalth, !duca.t:l.orn"and Walfara nho.-dopted v
p:ognancy qu:l.d-linn, intarpreting Titla IX of the Education Amand-
-onn of 1972, 20 U.S. c. 51651 at_aeg. (1974), which are viré\any
idantical to the EZOE position. Ses sedliton 86. 57(c), 40 Ped. Reg.
26144 (1975). - ri.nlny. the HEW gu:l.dcl,inn mro pllcdbe!on Con-

greas for a forty-five day period during which ;h-.u-ing‘i‘ were held
and the content of the r-gul_l‘t:l.on; Q:oroughly cnnvanod.l By .
porn:l.tt:l.né the Title IX r-gulat:l.o;n-,to bocomo o!!ect:l.v.oi without
chané-, Congrasa itaalf plainly indicatad that the EEOC had_pro-

perly intarpreted Congreaaional intent. in paasing 'r:l.tle.VII.

EES

o
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'--.gonciol, ssveral other PFtates have takln the same
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The co:xoctnoll o! the EEOC standard 1- !urther

3
do-onltzated hy the number of states which . hav. refused

. to follow the Supreme Court's lead in interpreting state

human rights laws virtually identical to Title VII. In a

cgno'railing'thc same issus as Gilbert, New York State's

'highelt court, the pro-qigioul Court of Appeals, declined

to, follow tha Supreme c°urt'l holding, politoly noting
thnt it was '1nlt:uct1vq,' bdt “not binding. without

!u:fhcr discussion. Through their state human rights

ponibion. inczuding the Diltrict ot Columbia, Kanuaa,

ool
g R 4

uichigln, New Jersav, Ponanlvania, South Dakota, and
Wisconsin.

These state rulings suggest another reason for paiqing

- B.R, ‘5055: to provide one uniform national polic§ for

dealing with discrimination against pregnant workerd, It

' seems likoly that ‘many atate’s with guidelinen'modeled on

N

the uoc ltandard will follow the lead a thoae -tates which

havo ‘xplicibxy incicated that they will not !ollow the

-bgil docillon. In addition, ssveral statea provide by

ltltuto :or temporary disability coverage for pregnant
vorklrs under state dinability bene!itl laws, including
cnlizornia, Bawaii New Jersey, and Rhode Island. Threo'~f

ltnto ltatutol explicitly prohibit discrimination on th. o

M

N T
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. Titls VII. Such dis

3

. 4 Tw . .
v basis of pregnancy (Alaska, Comnecticut, and Montana).

" The cahinld effoct of all thess state laws, regulations,

. - .

. : . : | 4
and court rulings is to lsave at least 14:states, -

including the major 'In_dulé.rill states of ca;ifornia,.

Connecticut,’ .nichigan, New lde_riiy, Bew Yo]:k, Penmylvinia;

and w1uconlln.rcqu1rin§ eui;'sloyof- to provide the 2
.- temporary disability p.ly.n.lenti to dis_am'ed pregnant workers

which the Supreme Court ruled were not required by

ate trentm-ni of .women workers by

state of employment is\ clesarly ubit;uyiand unfair to
(g sxp Haied eaef Ja the shabrs wifh no covevaqe
the k ‘—#—“ the companies in Ghese
the other Lo g . o N
A-tatol. A uniform fedsral standard requiring all employers

throughout the Ur;ited States to oté'iorw ti\e;hi_.gho.r
standard is essential. » A
The. Campaign also supports’ tl;o cl.u*;itying amendment
to H.R. 5055. which provid‘eq‘» in essence g:hat employers
may not lower, ber;etits. or c'o;np.qnsu‘:ion in order to
comply with Title VII, as 1t i anended by this bill.

‘

This is a standard provilibn of anti_—discrimir_xation luhf,
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- .
explicitly pgwidid 'to;r in the :&[gl]. Pay Act, and
routinely required in Titla VII case law. We believe that

a specific provision to prohibit reduction of benefits
oi compensation is needod !;;dcaul'o lon; employers have
thro.atonjndnéo deprive everyone of disability benefits
. rather then provide them to dil.nbl.ed p;regxiix?q ‘wprkers.
' Obvioully,..the purpose of anti-discrimination 1!‘:’*: is
* not to lower ‘the livmg ltlndlx';dl 6! all worke;r? bﬁt rather
O improve the cre’atnen;"ofitho-e who have been discriminated
llinlt. The cl#itying lnen'd;ant would guarantee this

-

result.
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Iin my tntinony so far, I havc focussed on the i.npottanca
of pnu.ng H.R. 5055 1n order to guarantes equal anploym-nt 09- '
portunity for women _vorken. » But far ‘o“o“ at -take‘ thanthe »
fate of womsn workers, 'l‘h. gnboz dochion contained uvenl
ominous uigxulu tor all classes protocted by !1?,10 VII md it is
hportant for Congress to send a ditoct .1gnl1 back to the Supreme

Court that 1: wnl no¢ tolente any ‘sxosion of Title vII. Quick..

passags ot H.R. 5055 would convey that message, !

. 1 would liks ts_,_oixtnna. very briefly some of ths more trdu- .

bling argumsnts ip the’ Gilbart opihion.' Pirst, the Supreme, Court. ~

aimoux;ccd that if would a‘i’cainin- alnd rely -upon "court, decisions
. . ' : R
construing the Equal Protection Clause of the Pourteenth Amendment,"

to destermine what Congrsss intehded in Title VII's prohibition-on

»discrimination.” This idea is pat-ntly tldic_u,_louu as to the sex
discrimination provisions olt Title vii, tb_r if CQné!?ll muﬁg to
incorporate @al protection doctrine into Title VII in 196.4, it
1nt-ﬁd-d to do abiolutely nothing as to sex discrimination. In
- . .
1964, the Supnme Court had an unbroken record of upholding the most
blatantly sex dhcri.ninatozy practice-d under the Fourtnnth Amcnd-
ment, 1nc1uding nbaqlute p:ohibitum- on wlnen working as lawyeu

and bartsnders. 'But even aa to minoritiu. reliance on cyrrent

.
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. 4
equal protection doctrine could be used to undamine'l‘itlayn
i;-ry ‘l:irio.ully, by .1nc$rporatiﬁg‘ the nac_elgity, to pi.-ove. intent
to discriminate, Couéaro Griggs v. puke Power Company, 401 v.S.
424' (1971), with Washington v. pavis, 426 U.S. 229 (1976).

Socdnd. the Supreme c0urt refuu& to follow the EEOC guide-

lines in part because they were not a“ contempormeoul mterpretation .

of Title VII. This 1dea is tréubung not only becauu it lewves .
the agency no time to devexop an underltanding of how dincri.nin-
tion oporateq. but—;llo because pany of the EEOC guidelines have .
changoa over time as the. agency gained more in-depth undex.-atanding .

of ‘the problem under consideration. Indeed, the testing guide-
. ~

lines considered in Gri £st issued in 1966 and then  °

modified in 1970.. Moreover, Congryss itself has recognized that

. the process of interpretation of Title VII ia neceasarily an

ovolutionad one. The R.p@rt of the Senate Committee on x.abor and
Public Welfare recommending pasaage of amendments to ntrengthen
Title VII enforcement summed up this porception as follows:
In 1964. employment dilcri.nination tended to be viewed
a8 a series of isolated and distinguishable avents, for
the moat part due to ill-will-on the part of some 1@

tifiable individual or organization .... Exporience
has shown- thia view to be false.

4
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n-plthnnt discrimination as viewed today is o
far more complex end pervasive phenokenon. Experts
" familier with the subject ‘generally describe the prob- T
lsm in texms of “systems” and "effects” 'rather than
_ eimply intentional wrongs .... In short, the problem
. is one whose resolution in many instances requires not
only expert assiatance, but also thé technical porccp— .
tion that the probl‘h jexists in the first instance, -
and that the system couplalncd of is unlawful. .
l.p No. 92-415. 924 Cong., llt S.ll.. 5 (1971). agg_q}lg
B.R. Rop. !o. 92-238. 924 Cong.. 24 s.--.. a (1971).
rinally. the Court's interpretation of the Benn‘st Amendmant .
of Section 703(h) of Titlc VII was an extreme example of rcsult-

oriontod analysis of statutory language. _ It 1gnored the plain
; no.ning o! tho Bannoét Amondnant. which simply dncorporates Eq;al ’
Ply Act oxcoptionl ‘into Titlc Vi]. See statawanszo! SOhltO!
' Dirklon, 110 gong, Rec, 13647 (1964). To reach the result it wantad,

the Court relied 1nlt¢ad on a clearly erroneous statement of Sonator

Hunphroy. who asserted a!tar passage of the lmendkent that the Equal

Pey Act allout cnploytrl to rotize uomcn earlicr than men - a statement
which is patently untrue, since the Equal Pay Act does not purport

to doal with anything other than wago discrimination. .See Manhart V.

F.24 . .13 IBP Cases 1625, 1631-1632

M.

(9th cir. 1976). Balod on Senator Hukphrey's arronooua views, the [
Court then concluded that Sectioh 703(h) allown the pregnancy-baled D
di-crimination at issue in Gilbert.

Tho Campaign bclicv-l that nothing in the explicit languago or

relevant legislative history of section 703(h) lupports this vicw.

;o a ‘ -
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s tra:lnod, result-oriented nnalyoh makee
necessary the provilo in H.R. 5055 that "nothing in eection 703(h)
of thie uu- ehall be 1nto. t.tod to pcmit [sex ducrinination
bu-d on p:ognlhcy childbi th, or rnlatod mdical condition:] .
In iun, thon, the Gilbert decieion preserits enomous potential
entorémnt ot ’l'itle VII for au
protactad claue- == both wom¢n and minority groupo. 'rho Campaign
urges quick passage of H.R. 5055, with strong aupporting canmittee
reports repudiating the ruult' riented analysis of - thae‘aeciaion
and its apparent attempt t‘o undermine Title vII. Both are nesded in
order .to guarantee that Title YI'I does not become a mug’ningleas
gestureé to;\'workujs who have long been denied a fair lchlnce. to partici-

pate fully in the nation's commerce, .

.
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STATEMENT OF WENDY WILLIAMS, PROFESSOR OF LAW,
GEORGETOWN LAW SCHOOL, GEORGETOWN JNIVERSITY,
WASHINGTON, D.C. : B

Ms. WiLiams. Thank you, Mr. Chairman.

- My name is Wend?{ W. Williams. I am an assistant professor of
law at Georgetown University Law Center here in Washington, D.C.

. I am grateful for this opportunity to testify in favor of H.R.
5055, the bill to overrule t-[:e Supreme Court’s opinion in Gilbert
versus General Electric. In ny written submission to this committee,
1 described in some detail the history of the treatment of pregnancy
*by employers in this country, going back as far as 1900 and before
the turn of the century. . ‘ ~

From that history, several things are apparent. One is that. the
common thread of justification running through all the policies and
practices that disoriminate against women in the labor ?ome rested
ultimately on one fact: The capacity and reality of pregnancy.

Some of the assumptions about pregnancy and its implications
for the role of women, and the behavior of women, led to the view
that women were marginal workers, not really deserving of the
emoluments and pay of real workers. :

The practices concerning pregnancy, in particular, arose not cnly
out of general attitudes l:ﬁ)out women’s place in the workforce but
also from a sense of embarrassment and discomfort at their presence
as pregnant women workers,

What rides on the passage of this Gilbert bill? T think, a closer

look at the policies and practices which affect pregnant working
women is in order. The starting point for analysis-is the fact that
about 80 percent of all women (ﬁ) oet pregnant in the course of their
worklife. Even the wormen who, do not actually get pregnant are,
until t-he{ pass childbearing age, viewed by employers among the
potentially pregnant. Thus, all women are subject to the effects of
the stereotype that all women are marginal workers with all the
multifaceted consequences for hiring, promotion, job assignments,
and fringe benefits. - ’ :

Reported title VII cases reveal the whole array of ways in which
assumptions about pregnancy and the resulting pregnancy rules
have cut deeply' against equal opportunity for employment for
women. .

i, First: The cases illustrate the assumption that women will become
pregnant and that this is offered as a justification for refusal to hire
onien at, all, or to promote them into certain positions.

T OMe

- e exagiple is a case called Cheatwood versus South Central Bell
-3 TelepRagie:; "_'é_Telegraph Co. In that case the employer refused to
"k oons uiesr for the job of coinmercial representative, in part,

phmight get pregnant and the employer thought that
et could not fill the job properly. .o
sigimple is Ilodgson versus National Bank of Siouz City,
“were excluded from the management training p

sfink believed that they would get married and leave
¥ They, therefore, did not have management potential.

on practice with regard to pregnancy is the términa-

¢
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tion of women who become prejmant on the job, or the placement
of these women in the unpaid“}%nme, .or maternity leave for sigmifi- -
- cant periods of time, o o .
Termination, of course, is a very serious -setback for working
women. Mandatory leave, in the best of cirmumstances, is accom-
panied by a guarantee. of reinstaténent in the employee’s, former
Job without loss of bemefits. But often even mandatory lcaves are
followed -by loss of previous position, lower pay, loss of seniority “
and other benefits. , : o
In short, the women placed on mandatory leave, like the woman
who is ‘terminated. for pregnancy, often must begin agnin, after
pregnancy, in the same position as if she were a new hire by the

company. ; o » .

’I‘E:n cases are replete with examples. To ive you just one, in &
case called School District No. 1 versus Nilson, the school district

uired the registration of nontenure teachers who became’ pregnant.
‘or plnintiﬂ%‘lilson who becaine pregnant after 2 years of teaching,
this meant”that she would have to seek rehire after she gave birt
to her child, and begin requiring the 3 years necessary to acquire
. tenure all over again, thereby losing 214 years of her worklife.
~ Some of the consequences of forced: maternity leave are carried
forward over the entire worklife of working women. Among the
- benefits of which women are typically stripped as a consequence of
"mandatory maternity leave are accrued retirement benefits. So the
women placed on a forced leave aftér a number of years with a
~company will, at the end of her worklife, find that her level of
retirement benefits does not. reflect her actual years of service to the
4 oorﬁpnny ‘and, sometimes, that her retiremnent date is postponed as
well. ' .

*Loss of seniority is another deprivation with permanent effects on
the working women. Seniority allows senior employees to outbid
junior employees for more desirable jobs and for promotions. It can
also be used as a-basis for permitting employees to qualify for pro-
motion examinations. Finally, and most 1mportantly, it enables the,
senior employees to resist layoffs under seniority systems which pro- '
vide that the last hired is the first to go. ’

So the consequences of loss previously earned seniority are very
significant. The cases that illustrate the problems, one is Satty ver-
sus Nushville Gas, which the U.S. Supremne Court has decided to
review and will be hearing in the fall. ‘ .

" In that case, Nora Satty, after her forced leave, was permitted to
come back as a temporary employee. She bid on three permanent
jobs, each of which she would have gotten if she had been ableto
use her earned preleave seniority. Without that seniority ‘she lost
each of the jobs to other employees, and when her temporary job
ended she was nnemployed.. : . o

In sum, women who are terminated or placed on mandatory ma-
ternity leave may lose months and even years of carned senlority,
placing them permanently behind their rightful place in the promo-
tion ladders and pay scales of the companies they work for.

" Another significant feature of mandatory maternity leaves is that
they are unpaid leaves. Until recently, the ablebodied woman placed
on a forced leave were not eligible for unemployment insurance,

49
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even though she was avuim able. When slie became disabled
and could not work, of course. she was not eligible to draw upon her .
company'’s sick leave or disnbility program. , . :
Unpaid maternity leavé means forced loss of earnings for the
entire period of the leave, at a time when expenses are incre by
the addition of n new family member. Also, because most emn ers’
insurance policies do not cover hospitalization costs for childbirth,
. the loss of income is compounded by substantial medigal bills.

Ewven in the most favorable of situations, the two-income family,:
this means a reduction in the standard of living.- For women not so
fortunate, the consequences are far-inore dramatic. Sherrie ()'Steen,
one of the complainants in the Gilbert case, is here with us today, and

will talk about what those consequences were for her.

Finally, it should be enjghasized that refusal to allow women to- ~

rely on sick leave or disability pay is not limited to the disabilities
which accompany childbirth. It is often the case that benefits are
denied for any pregnancy related disabilities, including complica-
tions of pregnancy, miscarrigge artd disabilities which are common
to the nonpregnant that are triggered or exacerbated by pregnancy.
Diabetes is one exatiple. - » N

The General Electric disability plan held nondiscriminatory by
the Supreme Court is oné example of such a total exclusion plan.
Unnecessary side-effect of these punitive pregnancy policies is the
burden put on the women’s choice to bear a child. For these women,
these policies force a choice between employment with full status and
benefits, and the right to procreate dn the other. '

As one judge no:ed, it-canunot be reasonably argued that Congress
in its enactment. of title VII ever intended that an intended bene-
ficiary of the act forego a fundanental right, such as a woman’s
right to bear childien as a condition precedent to the enjoyment of
benefits of employment frée from discrimination.

One final ivony in this whole picture is that this web of disad-
vantages placed upon the shoulders of the prognant women, working
women in the United States is that the American working woman,
almost alone among wolking women in the industrialized countries,
is faced with disability arising from childbirth: with no income pro-
teotion. All countries in Eastern and Western Europe have, by law,
provided income protection to disabled workers including ant
workers. Similarly, all but+five of the countries in the wéstern hemi-
sphere liave so provided. : : t

Passage of the (7ilbert bill would provide a tool for the treatment
of A{mericaxl women into line with the more enlightened work
practices. . '

I cannot leave the subject, really, without—briefly addressing the .
controversy about the costs .of providing this coverage. Others will
delve more deeply into this, but I would like to make a few observa-
tions which are elaborated more fully in my written submission to
the committee. 5 '

First, and most importantly, history demonstrates that cost was
not in any way the reason for excluding pregnancy disabilities from
disability and sick leave coverage. Rather, the lustorical notion. of
women’s proper place and role are the origins of the exélusion, as
my written testiniony indicates. :

’
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The_cost argument is an attempt to find an acceptable and neutral

explanation for an exclusion rooted in unacceptable stercotype and

assumptions. S L - :

, Second: The com anies urgueth_at,(vornen already account for

more than their fair share of the disability benefits, even ‘when
pregnancy is: excluded. The Supreme Conrt was impressed by this
argument both in .1/ello and the Gilbert case, but this statement is
dangerous and extremely misleading for two reasons. e _

First: Temporary disability programs are only one component of

more comprehensive schemes of disability protection. These schemes
include, in addition 'to temporary disa,gillt,y protection, long-term
disnbility protection, sick leave, and workers’ compensation. ‘
_ While the ivomen acconnt for more of the sick leave and temporary
disability days: mnen acconnt for mote of the workers’ compensation
and long-term disability days drawn on the programs. Government
figures show that men and women miss about the same number of
days from work per year, since some years men miss a few more
hours, and some years women miss a few more hours. Overall, it all
comes out about the same. .

Second, and very importantly, disability rates decline as wages
rise. Low-income workers, regardless of sex, show a significantly
higher disability rate than high-income workers. Some full-time
workers earn, as we all know, two-thirds of what men workers earn
in this country, on the average. It follows that women as a roup are
going: to acconnt. for more of the short-term disability days than
men do. ’

A similar pattern, as one wonld expect, is apparent for black and
ather minority workers as compaved to white workers becguse they .
are low|income workers. ’

The nnportant point lere is that individual income not sex is
the predictor of disability rates. Women are disproportionately
among the low-incgine workers. and it is the reason, it appears, that
women have more/disability than men are more heavily under dis-

ability programs.

From Justice Relinquist’s analysis in (#ilbert, it is apparent that
the disability plan is viewed in terms of its purpose—job security
and protection against unexpected loss of income due to disability—
men ave protected against all risks of income loss due to disabjlity,
while women are not, since, if a woman's disability is in any way
connected with pregnancy. she faces a period of nonprotection and
income loss. _

Where n man and a woman, in the same job, with the same begin-
ning date of employment, earning the saie pay, each suffers one

‘disability -of the same duration during, their work life with the

company, and the woman’s disability is in any way connected with
pregnancy, the man will receive Pm'tin] income replacement under
the company disability program, but the woman will not.

This bill to amend title VIT by-making it clear that pregnancy
discrimination is within the definition of sex discrimination is the

simplest. and snrest way to guarantee that the great mandate of

title VII will be realized for working womien in this country.

P
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It makes explicit what the EEOC and every Federal court, except
the Supreme Court, believed was the intent of the Congress when
it passed the act in 1964, and extended it in 1972. )

iis Dill will make pregnancy-based discriminations stibject to the
same scrutiny on the same terms as other ncts of sex discrimination
~and, of course, provide the employer with the same defense, if
" proven,.that the act recognizes for ot{ner forms of sex discrimination.

I suppose that it is obvious, but it is perhaps worth noting that
while ?nilure te pass this bill will have tromen(‘)ous co uences, for
working women, passage of the bill imposes no new, unfamiliar or
untried legal burdens upon employers or legal principles upon the
cou'rts. - :

"Until December 7 of last vear, when the Supreme Court handed
down the Gilbert decision, the Federal courts ably handled and
resolved the pregnancy issues. This bill, when it becomes law, will
simply enable the courts to confinue that task according to the
familiar and workable principles which they have developed over
- the Fn& few years. I urge its passage. . :

- Mr. Hawkixs. Thank you, Ms. \%il]iu)ns. ,
* We will next hear from Ms. Ross.

STATEMENT OF SUSAN DELLER ROSS, AMERICAN CIVIL LIBERTIES
UNION, REW YORK CITY ’

Ms. Ross. Mr. Chairman, thank you for giving me the opportunity
to test-iéy before this subcominittee. I am appearing today on behalf
of the Campaign to End Discrimination Against Pregnant Workers.

The-eampaign is a broad-based conlition of women’s riglits organi-
zations, civil rights groups, labor unlons, and other public interest
groups, formed just 1 week after the Supreme Court handed down
its decision in Gulbert. ‘

These groups were united by one concern—the realization of Gil-

“bert’s enormous ‘potential for %mrn'\ in eradicating the rights which
women' workers had fought so hard to achieve in 13 years since
Congress enacted title VIT of the 1964 Civil Rights Act. :
* The campaign supports H.R. 5055 because it will restore title VII
as an effective tool 1n eradicating sex discrimination in employment.
It will reinstate what we believe Congress always intended—that
all sex discrimination be eliminated, root and branch, frem the
marketplace, especially including discrimination focused on that one
condition which makes women different from men—their childbear-
ing capacity. : s .
“he proposed law does this through two simple concepts.

First: It inakes clear that sex discrimination necessarily includes
discrimination based on pregnancy, childbirth, and related medical
conditions. - : . S
« Second: It defines the appropriate standard for eliminating such
discrimination, by providing that pregnant workers who are able
to work shall be treated the snmg as other able workers, and that
pregnant workers who are unable to work shall be treated the same
as other disabled workers. : :

©
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The first concept seems self-evident. Classifications based on preg-

nancy apd childbirth affect women and only women. Indeed,-preg-
© nancy and childbirth are the result of a. physical structure and
biological potential which, more than dny dther chardcterstic, define
& person as a member.of the female gex. ° ’
1e second. concept—equal treatment for those who are similar in
their ability or inability
" effect that pregnant workers-are subjected to. L ;
On the other hand, pregnant workers~are told early in their
pregnancy, when they are perfectly willing and able to work, that
they are disabled and must stay “home on long unpaid leaves of

" absence, sacrificing pay and career opportunities given other able

- workers, ' . :

. @n the other hand, when they are actually hospitalized or are
recuperating from delivery, they are told that they are net disabled

after all and are thus denied disability and medical benefits given

routinely to other disabled workers, _

The point hLere is that. no conclusion about a woman's medical
ability to work can be drawn from the fact of pregnancy per se.
Most women are able to work through most of their prégnancies.
They should be allowetl to work like any other able workers.

Conversely, all pregnant women have some period of medical dis-
ability, beginning in a neimal pregnancy with labor itself and con-
tinuing through the normal reguperation period of 3 to 8 weeks after
childbirth. These disabled women should likewise be given the same
fringe benefits all other miedjcally disabled workers get.

In adopting the standard of equal treatment for those who are
similar in their ability or mability to work; H.R. 5055 incorporates
the theory of the . EEQC pregnancy guidelines which the Supreme
Court declined to follow, o

passing this bill, Congress would thus be affirming that the

EEQC properly interpreted title VII, and that the Supreme Court -

‘erred in failing to give the guidelines their customary great
deference. : :

The campaign believes that the EEOC exhibited both great leader-
ship and an in-depth understanding of how best to eradicate sex
discrimination from the marketplace when it enacted the pregnancy
guidelines in 1972, This was demonstrated convincingly by the virtual
unanimity with which the guidelines were followed.

For example, ‘the vast majority of State human rights agencies
also followed the EEOCS lead, often adopting the guidelines word-
for-word' as their own. The correctness of the EEQC standards 1s
further demondtrated by the number of States which have refused
to follow the Supreme” Court's lead in interpreting State human
rights laws which are virtually identical to title VII. ’

n 8 case ' raising exactly the same issue as Gilbert, New ‘York '

State’s highest courf, the prestigious court of appeals, declined to
- follow the Sipreme Court's holding, politely noting that it was in-
structive, but not binding, without fnrtﬁler discussion. * ' "

Through their State human rights agencies, several other States
have taken the same position, inclnding the District of Columbia,
Kansas, Michigan, New Jersey, Pennsylvania, South Dakota, and
Wisconsin, . e ..

«

O

4

to work—is necessary to end the whipsaw '

.



\

These "State rulings Suggest another reason for passing F:R.
5035: to provide one uniform national policy for dealing with dis-
crimination against pregnant workers. There are now at least 14
States, including the major ihdustrial States of California, Michi-
gan, New Jersey, New York, Pennsylvania, and Wisconsin, which
re(iuire employers to provide temporary disability payments to dis-
abled pregnant workers which the Supreme Court rules were not
required. by title VII. ‘ : B )

A _uniform Federal standard requiring all employers throughout
the United States to observe the higher standard is essential,

The campaign also supports the clarifying amendment to FL.R.
5055, which provides, in essence, that employers may not lower bene-
fits ar compensation in order to comply with this bill. W

~This provision is needed because some employers have threatened
to deprive everyone of disability benefits rather than provide them .
to disabled pregnant workers. '

Obviously, the purpose of antidiscrimination law is not ‘to lower
the living standards of all workers, but rather to improve the treat- -
ment of those who have been discriminated against. _ ' -

In my testimony®o far, I have focused on the importance of
passing TLR. 5055 in order to guarantee equal employment oppor-

tunity for women workeis, But far more is at stake than the fate of .

;e

" women workers. . e
+'The Gilbert decision contained several ominous signals for all
cldsses protected by, title “VII, and it is important for Congress to
send a direct signal back tq the Supreme Churt that it will not toler-
‘ate any-erosion ‘of title. VIF, Quick passage of H.R. 5055 would. con-
vey that message. : : L
would: like to outline very briefly some of the more troubling
“arguments 4n the ¢'ilbert opinion. I*yirst, the Supreme Court an-
nounced that it- would examine and rely upon court decisions con-

- struing the Equal Protection Clause of the Fourteenth’ Amendment,

to determine what -Clongress intended in title VII's prohibition on
.distrimination. .

This idea is patently ridiculous as to the sex discriminatiori pro-
visions of title VII. for 1f Congre§ meant to incorporate equal pro-
tection doctrine inta tifle VII in 1964, it meant to do precisely
nothing. AR _ N
" In 1964, the Supreme Court had an unbroken record of upholdin
the most blatantly scx discriminatory practices under the Fourteenth *
Amendment, including absolute prohibitions on women working as
lawyers and bartenders. But even as to minorities, reliance on current
equal protection doetrine could be used to wndermine title VII very

seriously, by 'incorporating the necessity to prove intent to dis-
criminate. ' . C .

_ Second : The Supreme Court refused to follow the EEOC guide-
*lines in part because tley were not a contemporaneous interpretation
“of title VIL. This idea is-troubling not ‘only because-it-leaves the

agency no time to develop an understanding of how discrimination

operates, but also because many. of the KEQC guidelines have changed
over time as the agency gained more in-depth understanding of the

problem under consideration. :



Indeed, the testing guidelines considered in (Friggs were first
issued in 1966 and then modified in 1970. Moreover, Congress iteelf
. has recognized that the process. of inferpretation of title VII is
necessarily ansevolutionary one. . ‘ o
Finally, the Cowrt’s iriterpretation of the Bennett amendment of
section 703(h) of title VII was an extreme example of result-oriented
amlysig of statutory language. It ignored the plain meaning of the =~
Bennett amenduent, which simply incorporates equal pay exceptiong
into title VIT. - ., ‘ R
As Senator Dirksen.explained, before the passage of the amend- .
- ment, tozreach the result the court wanted, it relied instead on a
clearly erroneous statement of Senator Humphrey who asserted after
passage of the amendment that the Equal Pay Act allows employers
to retire women eaglier tlan, inen, a statement which is patently
untrue, since tle. Ef{l‘:nl Pay Act does not purport to deal with
anything -other than Wage discrimination. S ‘
Based on Senator I'Imnplnex,’s eITOneols Vviews, the, Court then
. concluded that section 703‘(11) affows the pregnancy-based discrimi-

" nation at issue in Gilbert g .

L The- campaign_believes fhat nothing in the esplicit language or
relevant legislative history’ of section 703(h) supports this view.
Nevertheless, the Court's strained, result-oriented analysis makes <
‘necessary. the proviso in ILR. 5055 that nothing in section 703(h) "
of this title shall be interpreted to permit sex (ﬁscl'inlination based
on pregnancy, childbirth, or related medical conditions. ‘

" In sumi, then, the Gilbert decision presents enorinous “‘potential °
for undermining the effective enforcement of title VII for all pro-
tected classes—both women and minority groups. E
The campaign nrges quick-passage of T1.R. 5055, with strong sup-
porting conmnittee reports repuciating .the result-oriented analysis
of that-decision and its apparent attempt to undeirnine title VII.
Both are.’'needed to ‘guarantee that title VII does not becomé a
. meaningless gesture: to workers wlio have long been denied g. fair
chance to participate fully in the- nation's commenrce. _ ¥
Mr. ILawaans, Thank yon, Ms! Ross. Ms. Sherrie ()'Steen, the -
plaintiff in General Electric v. Gilbert and IUFE, is, the next witness.
. E L * i
STATEMJENT 0F SHERRIE O'STEEN, PLAINTIFF, IN GENERAL
Sy ELECTRIC v. GILVERT AND IUE ¥ 4

Ms. O’SteEN. i\[_v namo is Sherrie ()’Steen. 1 ‘was employed at GE
- at the parts plant in Virginia. I hegan working at General Electric:
on Jannary 1,°1971. My job was as A processor on an assembly line.

I became pregnant - in 1972, and I already had a 2-year-old

daughter gt that time. The rnles of the General Electric Kandbook
“said that in’ my last 6 menths of pregnancy, T must quit work.

~__ I had"no money except what I&_md from my paycheck each week:.

When my pay stopped, T had no money. At that.time, T had to

¢ apply for welfare. Before my figst welfare chieck came, my électricity

#

w

was cnt off becanse I had no money to pdy my bill. . oo
T had no.money to heat my. home at that time either. I lived in
the conntry, oitside of.}’ortsix'mnt-h. in an nnlighted and unhedted

3
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¢ - ouse with my' 2—&6&1’-oldg'dau§htetr. I had no stove to cook o, ng
+ v, “lights, and 'no refrigaration. I could not keep food that required
-refrigeration, apd 1 could ndt c¥ok be¢ause I had no stove to cook
ons~ ., w Lo ' - ‘
"My daughfer and Fateebld sandwiché® and drank water, except
 for twice’a week wifen I could avalk to 4 neighbor’s house to receive
* g wapm imeg), °* e . . - .
, Before G(h put medut without pay, Ieould put milk in my
. home_ foF my chilg and me,, d.cn?ﬁn’eé balanced meals a day. _
' 1 got wowried" over this* c8ndition, and I worked mysg into a -

RIS

v

‘nersous étate. I gg¢ mffself in sucly g nervous statexthat I hogll to have
* “ medical attengion, The doctog had*to give me librium pilE to cflm
7 'me dqt\&,--‘ The doctor deeidetl at the time that I had to have a shot
at that®inmie, and the shot was so-strong that if knocked me out,
* On Novgumer 21, 1972, my ,chﬁ?luwn,s born..I did not receive my
¢ re‘check -at this time, wittil 2 or'3 weeks after he was born.”
: }%lmll alWays worry about’this condifion »f iny pregnancy- be-
. cause,it mighf ntfectemy (ﬂlild'ﬁ whole life, ~ . C
"I went backito work for GE'in J§uary of 1973, as soon as I had
* my 6-week checKup™ from my doctor. Men employed by GE get
» dignbilitx‘ benefits for 60_percent ¢f the regular pay when they are
< ' off from work due to a physical condition. They get paid when they’
' are off from work due to a-physical condition. They get paid when
ﬂm{zre off work, even:for a hair transplant, ¥
I believe that I'was discrimifiated against because of .my sex when
I was put. off my job 'without any pay whef 4 was pregnant. I hope
that Congress ;will pass this bill g0 tlmgeno one will ever have tp
suffer as I suffered during the time of my pregnancy. '
- Thank you, . - ; ,
. Mr. Hawxixs. Thank you, Mys. ’Steen, We are very appreciative
- -of your testimony before this conmittee. Ve understand the amount
of emotional sttain that it .inust cause you. Certainly, it is a priw-
ilege to have you as a witness before the committee. ' v
ow, we" will: direct questions to the members of the panel. We™
hope thiat the members..of the subcommittee will use their usual
caution in order to get the.other witnesses through this morning.
We willetry to confine”ourselves to one question to each panelist, -
and liope that this will gperate successfully. o
-Mr. Weiss. i o B . :
+ Mr. Wemss. Mr. Chairman, I find. the testimopy; very persuasive
and I have no questions. 2 _— RN
Mr. Hawxins, -Mr. Pursel], . L ' .
. Mr. PurseLr. No questiondf> ’ a .
Mr. Hawxkivs. I don't ‘i toifrighten the members. .
Mr. Le F‘KNTE.' “have r}x:q testions, but I would like to thank the -
. witnesses for appearing this thorning, ey )
Mr. I-anm.\:}s.pex\ls. g“’illiams, 1 l%a(l seve"lg'al (}fl@ims, but, you
answered them .in your pregentation. .I think that this, perhaps,
illustrates How effectively the job has.been done by the first panel.
We want to thank you for your presentation, At this time, you
», -are dismissed. - ® ‘ o

&

- . s -
L3 w 4 4 t, ) . B
» ’
-
“ e
« i » f
[ i - « 5 3
3 14 N +



, - A 52 C o . _ 4
+ - The next witness is Andre Hellegers, director, Joseph and Roee
Kennedy Institute foy the Study of Human Reproduction and Bio--
* - ebhics, rgetown University" {Vashingt(m, D.C. .
« T understand, Doctor, that you are the only witness on this panel.
We do have your prepared statement. which will be entered into the
record in its entirety at this point. We hope that you will proceed
to summarizé as you so desire. .
[Statemyxt referred to follows:]
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PRIPAI.IDSTATIII!NTOPDR. Anmnmm DIRECTOR,
. Joum AND RosE KENNEDY INSTITUTE, GEORGETOWN UNJVERSITY

ME. CIATRMAN AND MEMDERS OF TIIE caqumr.: B -

.For putponos of 1dcnti£1cation. I an Dr. Andre E. llcllcqets, M. n.,
Pxoleuor of Obnotx}cs and Gynccology and Director of :ho Joscph

and Roae Kcnncdy InStitutc fot tho s:udy of lhnun Repxoduction and
B‘iolthj.cl at Geozgot.ovn Univetsi.ty. Y testify only on my own behalf.‘

» - 1 welcouu thg opportunity to testify on behalf of this bill

for several reasons. They ‘may be desctibed teapectively a8 reasons
~

of juntice,«’ reasons of social good, and reéasons_of logic. ‘\
‘I‘he reasons of justice g0 to the core of the .matter of disctl.mina- '
tion. ‘It has been argued, 1n the decision of the Supteme Coux&t, that

4

" omission of pregnancy d‘isabilit;y benefits does not discriminate between
men and women, l_:“t ‘tathet between men and nonpregnant women on the
_ofe hand, and pregnant women on the oéhlet-hand. In brief, it j:s said
e r-u]:j.r;i; d_t:_;ea not discriminate on the basis c;f sex. .Like Associate

Justice Stevens, I'%ould dissent from that opinion. As he so cogently

- states iesy "Iteis in fact the capacity to become- pragnant whi:ch primarily

diffel{:ntiates the female from the male.” As is wellknown, surgical

techniq\ies are today available to "change men into women." ‘One such

person formerly played on the male tennis circuit and today competes

‘on the female tennis circuit. Sevetal such men,’ surgically‘changed to
. . : .

Vome_n" are to;lay married to.mén. The one th.ing which cannot be ' .
s .

"done’ is to 80 change men into “women" t:hat they can .become ptegnant.

ur. Justice Stevens is tight. It is ptecisely the capacxty to become
w

épteqnant -which primarily diffetennates the female from the male. «“ )

Extetnal appeatanccs can be deceptive and can bb. sutgically and

L
n\edically mnxpulated - the essence cannot and the essence is the
capacity to becou\e pregnant. ”

. .
» . )
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My 4 roamon for supporting this 1eq1nlatlon is the social good.:

I append to thh tnatlnony a table lhowlnq tho rolntionahlp botwoen
[ f;ﬁuy 1nco.c and the 1ncidonce of prmtutity unong children born in
v ) thcsc faliuc-. . The data com-fxou a study. donc at the xonnedy xnatitut.e
with a qrant from the ofﬂ.ce for' Economic Oppottunity. preciuly to
ltudy the effect of absence of incoue on infant outcome. Even tho
bxiefelt qllnce at the data shows the well-known fact that as - hwo-e
deczpaus. Prematurity 1ncxeaaea. I need not zemind wou of the well
known fact that pxmtute mfants spend extra time in 1ntenaive cir-.e
nurseries. In fact, for.every 1% increase in Prematurity, $30 ‘l_n.lllion‘ )
are spent annually in hursery care fbt the nation as a whole.. m: . ‘
,il only the cost of immediate care in hos;.)itals.l It is vell known th;t
pte‘natutity 1; a najot cause -;:f learning disabilities and mental
retardatifn, annually costing the nation milliqns of dollars in care
and in Yoss of income. We do weii to remember that today 40% of all
’ Pregnant women work and large- numbets of them are heads of hou’kehdlds.
If ic is M that amending the law would cost too much, during

pPregnancy, I would simply like to stress that not to do so costs’ too . -

-

much aftet pregnancy and the nation will have to foot the bul either way.

Hy third reason for supporting the bill is a reason of logi.c.

I have long been an opponent of abortion .on request. Hy reason for that
t ¢ ;" . N
stand is that I view the unborn child as a subject for our concern

rather than as just another tumor. The Supreme Court, in its reasoning
K

' to permit the "libetalizanon\ of abottion. in patt alleges that we do

not know when human 11fe begins in uteto and_that there is no agreement

s

on the subject. So, for purposes of-abortion law, the Court is pxepated

to view the ﬁtus as just a tumor which may be tanoved. Yet if (in
-

pteqnancy) a woman were just to have a tumor in het uterus, she would

.
.
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' ~qualify for disability benofita. We thcrn!om now. face the para;!ox
' that !or.purpo.pr 9! abortion law™ fetus may be considered as a

" t‘moti. but for p‘xxpoacs of éisabnity bonctits the fetus may not be
con‘lxdx.d.u.a',,u_-o;‘jor if it were the woman would q(uli_fy for
disability benefits.

:h;t is not the only paradox. If, by.overeaty_g, a wcn:n
gains 30 pounds and her underlying hypertension or diabetes betomes.
overt, she q\‘lali!iés for dtsability bgnéfit;. It Ehe same 30 pounds
are gnined by .gregnang"and her underlying hypertens'ion or diabet'eg' :

g becomes overt, sho does not qualify for disability benefits. It is then

aclnethnes u:gued that pregnancy is. voxunuu'ily entered into. I presume

: X » L
. that, follw}nq n%t tife gx.xeapg &LWWOI/‘IY'
ot T . ) s s [
The paradox go'es t.her. If a wona‘n, only believes she is pregnant, but
, W b e peiiees
1n fact is not., and 1f as (a resglt of her bglﬁéf - or pseudopreqnancy,

as 1: is galled - she deval.ops disabung vquu.ting, she qualifies for
. :n'q;, isability benefit. If the same éisabilicﬂl resultsl fn;\na ie;f.
) p:x;.ai;ﬁ;ncy she does not qualify. *Indeed, if, as‘ so’mc:times Hdppens,
a husband develops "his wife's pregnancy symp:ﬁs, and it disabled
him he would quali}y- for the benefits but she would not. )
-

One c?uld continue such exercises in logic ;d nauseam. Suffice
it to say that_‘for me t:\c Issue is clear. 1& is that,‘wh'ether one comes
'm-' the qnv:;ri;.m from a view of discrimination,. of social good or from

- logic, it seems clear to me that a grave injustice has been visited
on women and on their unborn children. When all is said and dong,.

‘this state of affairs exists for only one reason - it is that men cannot

get pregnant. If they could become so, even the Supreme Court would"";
* !

.

acknowledge, ¥ believe, that ndt to give the benefit to womerf, but to

give it to men, would be discriminatory. It is, then, man's incapacity

xS
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.“
i

to baco- Pregnant -~ even when uurglcatly changed lnto A wo.ih“

cozrectnesa of Mr. Justico Stevens' opinion. It fﬁfggd.od:gﬁﬁ‘é;p;qi

ceye
s e < dlen

Lt
um

to become truly pregnant which di!ferentiates woman rom: uen

of s

It 15 !or this reason that I believe that for both‘ob

ste;ricgﬁ and )
ethical reasons this bill should be supported.

- Enclosure.
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- have loug been an opponent of abortion

nlm)or DR. ANDRE mmnﬂ,nmon, JOSEPH AND

xonmmzmmrmam;wmwnmms:n

Dr. Hevrxorns, Thank- you, Mr. Chairman.
In addition to being the director of the Kennedy Institute, I am -
a professor of obstetrics and g ecology, and was, in fact, the ob-
i i ﬁnoc hearings and at the Gilbert v,

Several reasons. They may be described re?’y];gtiyely ‘88 reasons.of
of logic.

D welcome the opportunity ‘to testify .on befinlf of ‘thig bill for

Justice, reasons of social good, and reasons

. As fer as the side of justice, it, is to me to be plainly ol_n"ioﬁs tnh;t: .

to discrimipate on-the basis of p;fgnancy is, in fact, to discriminate
on the basis of sex. The reason Iigay that is that for many years '

turning men into women, * e

In fact, we have-a man tennis player who plays on the women’s
tennis-"circuit, The one fast that one can guarantee is that’ even
though you can change the external appearances, what you é¢annot

change is the ability to become pregnant. That is the ‘one and only
separating factor, S R,

- Now we have had surgical- téchniques- which made us “cdpable of

Want to testify also on the ground of social good, andT have -
;l{pended to my testimony a table from a study that we did at the.. " -
Kennedy Institute at Georgetown, specifically with a view-to: this - .

case

do not-have the income, , ‘ .
.. So this bill discriminates not only agiinst women, but it disorim-

. Inates against also unborn children. It has been said, or it has beén

argued that amending the law wonld cost too much during the
pregnancy. I can only add that if \ r i
pregnancy, the Nation will pay for it after pregnancy in the-form

* : of prematurity and itS\consequences in terms of disabilities and"

mental retardation. - SR S
My. third reason for supporting the bi]}’is the reason of logic. I -

reason that ¥ do not regard the fetus,as simply another tumpor.
now Tun into this paradox. ' Lo R

If, indéed, a woman who is pmgnaht liad not a fetus but atumon, o
- she would .yxal'ify_for the disability benefits. But it is precisely

because she does not have a tumor that she does not qualify for the _
disability benefits. So for the purpose of the abortion law; we con- .
sider the fetus to be a tumor, but for purposes'of disability benefits,
it does not consider it to be a tumor. »

To carry this to an even greater lack of logic, if & woman believes
, that she is pregnant, but has, in fact, a false Pregnancy and because,

of her belief she develops disabling vomiting and has to be hospital-

 ized, because of that belief she will get the disability benefits. But

if she really is precnant she does not get the disability benefits.
To go: further, if-her husband believes that he is pregnant, he

- would get the disability benefits, but his wife would not if shg

really was pregnant.

- “:‘ H) “~

Y."ou will find what h.x'ibpens in there in terms of loss of income
“to infant outcome. What, in fact, happens is that it markedly in-
oreases,the instance of prematurity in the offsprings of ‘those who - -

i request for the i;j.fn“g;}é e
o
e (R
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Simlply on the basis of logic it makes no sense. '
. So let me summarize very rapidly to say that we have here an
- 1s8ue in which Justice Stevens is correct, it is the ability to become
pregnant which separates men from women. It is not external ap-
_ pearances. We. can handle the external appearances by surgery.
~ Second-: It is bad for the Nation, in terms of aturity and
the consequences that it causes in the children as well as the mothers.ae
. Third: It makes. no seyisé to consider the fetus as something which -
on occasion is'a tumor and on occasion is not tumor. .
* For all of these reasons, obstetrical and ethical, I am in support
of this bill. . o -
- Mr. Hawkins. Thank' you, Dr. Hellegers, You have not only
followed our admonitions with regard to brevity, but I think you
have done an excellent job of thinking through the issues iv—a most
understandable way P ’
Mr. Le Fante. o , B
"Mr. Le FanTe. I have no questions. N :
Mr. Hawkins. Mr. Sarasin.’ i Lo
' Mr. SarasiN. Thank you, Mr. Chaitman. , = S
Dr. Hellegers, thank you for yqur testimony. :
When we talk about this bill that is bgfore us, what, are we talking _
about in the way of cost? ; o s
‘Dr. HeLLEcers: Other witnesses will talk about that. Let me simgly N
talk about the cost of not passing it. It is fairly well known t: A
for each 1 peréentage point of prematurity in the Natidn, you will - -
.. will pay $13 million in intensive care nursery costs. That is not even
" counting the cost for learning disabilitiés, the cost of mental re-
. $ardation, and so-forth, that follow.- s
"7 If I can show you the table at the end of my testimony, you will
see, if you follow the right-hand column, that for nonwhite mothers
with incomes of under $3,000, the incidence of prematurity is 14.3
percent. If you come down the column, you _wiﬁ) find that a given’
point, you reach prematurity rates of.9.0 and 8.0 percent, down to
7.9 percent. S -
So it is rjght there. By bringing a person. through income from
e " $3,000 to $7,000 or $8,000, in simply nursery and pediatric costs,
“you are‘saving close to $150 milion right there. ' '
So I would simply urge that as you listen tq the figures of cost,
uite apart from the issue of justice, you keep in'mind that you pay
~ the.bill one way pr thé other, either during Ppregnancy, or after
' pregnancy. - . L
This is one of-the reasons why most of the Western World, outside
of the United States, has comprehensive materity programs to pre-
vent this kind of thing from happening.. I, as a’ Dutch citizen, am .
amazed that the United States should be the only ‘countl‘:y.tlm,t does
not have it, bécause we have long recognized this need in Western
.+ Europe. . . o o
Mr. Sarasiv.. Those costs will be to saciety rather than an indi-
vidual entity that may be employing that person. : ,
Dr. Herrecers. It would come out of taxes for the homes for
the mentally retarded. . "
Mr. SarasiN. It is a cost to society and not the individual entity
who might be employing that person. *

LN
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* Dr. Hrirzarns. I s'upp&q that that. individual employar will be

r. Samasin. Along with a’lot of others.

Mr. Hawxins, Mr. Pursell. . I
. Mr. Porseri. T was wondering. In your experience, ‘the average .
time lost in pregnancy, is that basicnllygjthe same national average!

Dr. HrLiecers. It varies considerably. I would say that this is

- something that a-doctor can determine by the same kind of exami- .
nation as you examine other people in terms:of availability for work. .

Mr. Purserr: There is no an average in jour experience?

- Dr. HeLirgens, Let me pat it this way: In .the obstetrical services, *

- nurses that are pregnant work to the day of labor. So do Women °.
obetetricians, and so ‘do women pediatricians, so -do experts keep

’ working riggt through to labor, unlegs they are disabled, of course.

Then, after pregnancy, I Would think that it is a natter of 8

weeks. ‘As I have said, and frequently I have reagon to advise that

if a.woman, for example, were a lawyer and had to be in a case in
-court, T.would ask her to go to 3 of 4 days further. -
- Mr. PurseLL. It seems: to me that in'the military there is & philos-

ophy that the{_ should go back to work gujck]y;_,You don’t really ..

‘have a figure . Ty \
Dr. Herreoers. No; ‘and. let- me tell you why not. The classical

obstetrical advice has been to say to the womdn who is discharged’
- from the hospital after the delivery, “Comsd to see me in 6 weeks.”

Now, why is that advice given? That advice is-given because if-
by 6 weeks things have not gorie ‘back to.normal, your are then:
dealing with something highly abnormal. So that is kind of a gen-:

eral, statistical policy that is. followed, which does not mean that
some people are not back at work much earlier. - .
;I can give you'a very simple example. T have four children. We
{:g those fonr children planned in 5 years. But by the time my wife

the fourth, there were three at home. 1 suggest that we start
thinking abent” how women who return. home after childpirth
actually do a phenomenal amount of work around the home with

. their children. They would be much better off being secretaries in

an office, - - o :
Mr. Pursewr. I agree. Thank you very much, Doctor. -
Mr. Hawkins. Doctor, in the Gilbert case, as I recall, your testi-
-Thony was 'that the time loss as-a result of pregnancy or childbirth
in( 90-85 percent of the cases was 6 weeks or less. You have indi-
catdd a time even less than that. Do you agree that it is'in.this

. - neighborhood. : :

»

r. Herreoers: I would say-that 95 percent lose less than 6_w.'eeks.
. I would agree with that statement, but.the question is, how much

lesa? That would dépend' on the individual =

Mr. Hawkixs. Do~you believe that the court decision in Gilbert

actually -encourages termination of pregnanciest <

Dr. Herrrcers. That would be one possibility. There. were,.' inter-
views in%newspapers in which one lawyer did, in fact, say: “Women

can always get abortions.” That, incidentally, te me, makes this bill -

also an alternative to the abortion bills.

. N . ' . :
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. creasing abortlons, as I certamly am, should be strongly in favor
- of this bill.

Mr. HawKINS. Thank you very much, Doc¢tar. You have been very :

helpful ‘to, the comynittee. .
ur néxt witness-is Mr. Kenneth Young, assistant director of de-
Partment of legislation, AFL-CIO, Washington, D. C,, accompamed
0 b_y Lauience Gold, special connsel to the AFL-CIO. .

Mr. Young and Mr. Gold, I welcome you as thmmes this morn. .

mg We know of your tremendous interest in this legislation, and we
¢ *. look forward to hearing your views.®

{ Mr. Young, you need no introduction to the subcommittee.

STATEMENT OF KENNETH YOUNG, DIRECTOR; DEPARTMENT OF

LEGISLATION, AFL-CIO, ACCOMPANIED BY LAURENCE GOLD,
P SPECIAL COUNSEL, AFL-CIO

Mr Youwa. Mr. Chairman, -before begin, in an effort to comply
with the 24-hour rile, we sort of rushed through the testimony.
If we could, we would like to send a corrected copy of the statement
up here. A number of typographical errors appear in the state-
ment, and a munbel of footnotes were left out. We will get the
corrected statement to the subcommittee later.

Mr. Hawxkixs. Without objection, the statement which is to be
submitted to tlé conumittee, will be entered in the record in its en-
tirety. We' hope that you and Mr. Gold will accommodate us by

summarizing this morming, so that we can listen not only to you,
but to a number of other witnesses.

[Statement refeno(l to follows:] ~ - :

88-680 O - 77 = 3

Th&t is why I would say t \at the people who are mterested in: de—
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; our baulu for dlseounttnq one o! the major "objoctlﬂas” to the
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) that omployer. eltminato-practlcon which dlscrtmlnate against’

' v L Y C . ot ' . X
_ ‘_mnm or uunzqcl ooLp, snt:nx. .COUNSEL, m-cxo, :
. BEFORE THE: SUBCOMMITTEE ON EMPLOYMENT OPPORTIMITIES OF

© TO AMEND TITLE VII OF THE CIVIL RIGUTS aet oo 1964 70 .
PROHIBIT SEX DISCAIMINATION ON THE BASIS OF F PREGUANCY .

I’ )

o

¥

»rn 5, 1977\ - /

ny nln. is’ Llu:onc. Gold Bpoclll Counlol, AFL-CIO. Hlth . ‘ M
me is Konnoch Young, Al¢1ntant Dlz.ctor of Legislation, ArL-CIO.

‘We are h.ro to rocord the '.dor.tton'l ,tronq support !qt H. R.
* 5035, the bill to holp end dllcrininatlon against pregnant ’

. . _ . oQ

. woxkcr.. : = L -

ﬂplln to d1ncula tho AquCIo ] 1nterent in thtn proposal,

. uhy tho Pcdoratlon thlnks ‘the legtllation is ehlentlal to help

secufo pqws} gulltty for women in the vorkplace, and to atate

blll - that *t w111 lubstuntlully 1ncreaae dlllhlltty plan
s
coage

."’_' > . DA . ) '_ . .
AIL.SIQ;I;IH&!K!I& o o -

The ArL-CIO supports the- prtnctple ot equaltty ot 1'

opportunlty &u the workplace. and hal workcd hard to agsure

minorltlos and menn. To further that qoal the AFL-CIO

dovotod 1:5 n!!orta to pqanage o! TAtle VII o! the Civil thhts
Rct Qt 1964. '»_ ;

.

To compltmcnt our log1slat1ve proqrum the AFL-CIO and 1:-

> n!txltttol hav. touqht to turther tho 1mportant goal ot employ-

E m‘nt equlllty !or von.n through collectlvo barvalntnq aqreements

- thotc ncqot1at1°nl, v. hhvc £0und thqt nome employera xgulﬂv .

¥ oxtond covorago tp pr’qmnncy-related dlllb

] ’
luch untonn ll tho Intarnltlonnl Unior’ of nioctrlculq.nadto and

3 thnt contlin eho bqnt polniblo benetlts - 1nc1ud1nq 1ncomo uupport

. =
cov.rlqo - tor lll wprke:l, 1nc1ud1nq preqnant vorkers.';;n

%}tles)‘but that oth.

vould Ao no, moro*tnlthtn area than was rtﬁp red by lﬁn. Accordlnqu,

"V" N
Machlnq Norkcrl AIL-CIQ and the Communlcaé!ons Horke‘i ot America
Y TE
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m-cxo determined to work thtough court- to make cleur ’

to employers that Title, VII aia Lw. a loqul roqu.tnunt £o

. trTeat prqqnlnt woun !ur.ly. 'rhou unton. were in the fore&

front o! the- uttgauon to holp lecuro bettqr' benentl for .

A
.

ionn\, and in pu:ttcular for* preqnnnt vcuon. ‘The AFL-CIO :
too jotnod 1n thltgyxttg‘tton by filing brtefl m g“mg
- in tho Suprom.o'Couzt in lupport o! the poan:ton Qf its a!nuatel.

After the gecision in mm_ﬁgnnm_nmm it
became clear to the“m~cxo that le@.llatton was needed, and

noeded promptd.y, 1! the goal of !atr treagment f}r preg.xant ® ))

workers was to be reahzed. 'rheref.ore, the Fed%ratton@omed R

with a broad-buad coalition of organuqttonu a'hd 1nd’1vtduala

to h‘lp lecure legulatton clut‘ytﬂg that Tttle VII was 1n » v
fact alwnyl 1nteudod to provtdo the protection ,to pregnant women )

for whtch. R¥L-CI0 and many others had been vmrktng.

& o
Ultimate oquufty :or workmg women entul? !u‘ more

than simply eliminating *women's job-" and' men‘e joba ~f It A

molnl uuurtng that’ women are treated. as havtng the same lonq- o

hY 2 N
erm interest in utaytng on the job u man. and in usunng that .
. they have the same opportunity as men to );egp a job.. Much of . .

the dupnrate treatment of women in employment has come from ] N

. un!ounded assumptions' about ;hetr lack of 1nteresh;tn conttnuing

&

ERIC

Aruitoxt provided by Eic:

careers becaule at lomo ttme they are nkely to become pregnant

and to have chudxgn. In fact, dlucrtm.tnanon against women

. 3 . . ’ L]
in employmnt revolves in large part aréund the . pregnancy queltton.
ruung to pass lequlatton to overrule the Supreme Court's

d.ctlzon\ in m V. MLM will permit auch

dilcnm.inatton to’ connnuo. - . S

+
S
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l their meritei atatua, and their intentionl in regard to child-

A a woman's entire career could be affected: there may be no job

i) o 64
5. - N . v .y - .
.o oo N . R a '
ot . . P X rl.-. . ﬁ' .
A Practiztrloguding Pregnancy Which Have o ' ,
- ¥ L3 - .

yerl in thwUnitod SC&el have in \ome in:tancee eought

to exclude vonen generally from ewloyment on the ground tht/.vomen

lney become pregnant. and that the pregnancy could. make continuance

on the job difficult. See, e.g.e Qhu_md v. W"V‘:
Ilnm-: oFr. Supp.ﬁ_4 (M. D Ala. 1969). ,'Women applying

for -jobs have ‘o\utomarily been, ‘and att}l are, queetiqped about &

i~

bearing and use of birth control. stikl Q‘ther employer; Have in .
effect fired women at some epecifiedmage in.a pregnancy, permitting
then to reepply for jobs 1ater aa new employees with attendant loss
ot leniority privilegee and pension righv

Of course, rgandatory separation where .loss of seniority ia
involved has ramifications beyond & temporary loas of pay. Women

dependent upon their inc%but intending to have chilhren may . 5@
Phad >

be constrained to accept less deairﬂ:le jobs vhich do not provide

whe

for mandatory pregnancy 1eave !’urther, if seniority is lost
L]

to return to when ahe has recovered or, if she does return t%her
old position, she will have a alover advancement to higher poaitiop :
becau:e other employeea hired 1ater will have priority.

. Another diacrimi‘natcx‘Yemployer practice !ffecting pregnant
vomen is the exclusion from the provision for a certain number ofy,
abaencea with pay for days loat due to sickness, prohibiting use
of accumulated sick leave for abeences due to pregnancy, chilabirtbh, B
or rlecovery therefrom. The obvious result of such a policy, is
to cause the vomen affected to lose payment oﬁ)yagea or a portion
thereof even though theli return to work promptly upon recoveryl', '“
even though the effect of permitting use of accumulated sick 1eave. ,

on the employer is preqiaely what it would have been if any other

‘disabi lity had occurred.
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The ov.an ,ff.qt of the spetial du‘d\nntaqu *
tmpéud on pxomnt vomep, and women worked# beca they

" might become proqnunt.&n to relggate &cm.n in q al. and

pregnant wlaen particularly, ﬂo a *ond class status with.
reqard to career udvanca&t andgntlnu.tty of emp'ioyment

' v - b

and vwea. . ﬂj& . . o
j These dleadvanuqes are pa ll‘rly serious kca_\'me
- "l .

70! of the 35 niluorr women wiiq work do so £ economic o

necglllty--t,hey are dlvorced %wldowed slnqle. o‘\: married
to pen vgho earn lesa, than s“l 000 per yeak‘.nd 10 there.ore -
‘must depend on two aalztuu to mkﬂends get. Many of th;ae

women are llkely to be worklnq vhen -they are pregnant. We

7
- kriw* that b‘_gcause the.number;'&of women with p;:éachool children

(-8 .
‘who are in the workforce‘has steadily -risen, until currently.

- . 47{, * ¢ - _i »
a],moat?w! of mother’ with children under 6 warks So’ for .
%
financlal or oiher regsona, womén are not as mgch reqardlnw

8o« ) #- . .
chlla-boarlnq and . 5 earing as causc for substantlal breaks ¥

ﬁ&n their careemu and more than @be.r likely to need adequatp
1ncpme protection for ﬁle #hort“‘nme dux-lnq whlch they are-
of
modlcali} disabled- frem vorklnq., s . \ @

5 ph . o
B. Disability Benefifs as an Example 6‘% \
Dlddvantaqe%us 'rréatment of 'Proqnant .. ¥ N
- Hoxkers. : £ ' ’
& . rls.’s B . ok
The refusal of employers to cover preqnaw-related

-

dlaabiut{.es the same as other medual ysab(ﬁtlea was the

; 3 ]
k 4’ problpm that preclpltate@ the Gilbert omse. That refu%ﬁ‘l of

. effect of suc?‘dlscrlmlutlon on voyn Whrkers. Empl

equal &atn\ent is an e*cellentbe)&mple of tﬁ‘é ra% onality &

& 4
" of dlscrimlnatlon aqalnst pr&nant workera*‘, and the crippling v

state that both ‘plck leave and dlsabllity 1nauﬁmnce have . £
y 1 e

. certain business purpoaes. Geﬂeral Elewlc noted 1n 1ta 1957

o

Annual Report that movenﬂl purpose of benefit” plansq i'u 2 g
DI

"to attract top-ctuallty people at all levelg ﬁd encourages them

to make thelr careerg with the company"” .
y @\e
S & .
. Lo - i ul,é b
s . .g i N
"y - : y ‘ : .
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Dissb&lity 1nsursnce 1- 1ntonded s) to, teuove the fear
.. of loes of ‘incoie when itz is siost’ needed: b) to’encoursqe euployeel
to receive -edicsl attention aa soon Il possible. thus minimizing
the severity ot dissbillties ‘and aesutlnq maximum productlvityx
v c) Eo toster ‘morale lnd loyelty to the~bompeny 4) to provlde

z tor nsxipum use by supervisors of trllned eqp;oyees by creating a
. 2
P ,disincentive -to forcing an employee able to work to atay home.

(See qenerally D. Allen, Fringe Benefits: Haqes .er Social Obli-

gations, pp..23 31, 33.36 (rev..ed 1969) . )

Cloarly.,sll of these purposes .apply with full ;orce to

"’ women vho are medlcally unable to. vork because of pregnancy. First,
the need ‘for assured income is if anytnxng greater during chlldblrth
related dislbllltles than durlng other pepxods an employee cannot

uork tot ph’llcal reasqns, The posslbllity of lost tlme due to
3 '

'a#hyslcal'dls}bilxtyxii not a vaque feer but certa&nty during the
period immedlately before labor boqlns. And, the need for assured
.1ncome during the period immediately following childblsth is helght;
ened by the need to suppert the new infant, and by the added cost

of child-cate when the woman does return to work, To assure herself

ot needed income, a dvoman intending to bear children coula well
. N
choose an otherwise undesirable job pro?lding income malntbnance
Ly & %
during pregnancy-related dlsabllltles over a posltlon affoiﬂlng

better career prospects. . o “

il Second a woman who. is nQt covered by a dlsabllxty program
for the period of childbirth and recovery theretrom is llkely to
return to work before she is fully able to assume her. former respon-
sibilities. As a rssult , her perfo:mance may bg impaired, with a
" loss ot productlvlty which could hamper her~future advancement.u
) Third, the exoluﬁion of preqnancy-related ddsabllltles is ;
é;r€;1n to kae an atfected woman, and 1ndeed all women wlth Pplans
to bear chlldreh,ﬁfee¥ that ;hey are less-valued employees, and that

A he cmployer !es !1tt1e reqard for their: careers. As a result thew

[A

® - )
Iy - o - Iy .
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2 PR - . ]
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.desire for ldvancc%ant may be imp.it.d lnd the link to the
company as 8 long-term employer lollenod. ThHe arqument that
tholtact that many women who take ptoqnlncy leave without pay

a1l tq return to work justifies’ aparatc.treatment ot
]

pregnancy- relatcd dxslh}litiea' oeh e q., Briet Amicus Curiae
of Ameriohn Life lnuurance Xatocidt&on lnd Health.rnuurance
Aasociation ot America on’ Begalé of Petitioner filed in the | ,

K ﬁilpg;; cuse, at 30 31) 15 entirely cir “lar. If an. employer'z

1
_excludal such vom:ﬁ !rom 3 proqrdm aesiqpéd to,jromote employ.es' .

;"L loyalty to thl cpmpany.‘it ts 1itt1e wonder that they.do not

] o
a . < '

diaplqy that Lo}nTty.v § .
N Finally, when the compan& has no responsibildty for
sustaining the income o! a wbman disabled by physioloqical~
aspects of childbirth, superviuors are encouraqed to insist that
she stay home, rather than accommodatinq the job to her condition.
b For example. an employer faced with the proupect of paying
< prolonqed disability benefits o a man whose heart corldition
makes his stressful job imponsible for him would, rationally,
) attempt -to £find a less-stressful but nonetheless productive job
he can perform. If it has no such‘liaoilitf vitn regard to' -
pregnancy-related disabilities. then in those situations fh
which preqnancy or complications thnreof render the wgman unable
to perform her origxnal job at peek efticiency. the impetus will
be t® put her on leﬁye rather than retain her in another capacity.
Indeed, an employer who does not, provide income maintenance for v
pregnancy-related disabilities would be much more likely to
‘mandate arbitrary pregnéncy sepnration policies, since sucn
: lpoliciea would then be cost-free to the employer. )
v Passage of H.R. 5055 js vitally important .to end praéiiceu
which seriously and adveruefi affect pregnpnt women vorkers'juut

described, and to reverse the Supreme Court's ruling about

pregnancy—related disability benefitu ‘in the Gilbert case.

. ‘ ~ .
5
. I
- ’ )
- N el I ' ’
] . - 13
- . . . . ?_ . ';I}
- N . " ’
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» ) 7 ] Plar: .
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The argumgnt most often raised by employers agsinst
p:ohlbl;lnd pPregnancy-related 61lcrin1nlt16n is that the cost
of oqﬁll treatment is too- high. To‘anlwer that argument, at <
this point we &1;;: to focus on the costs of providing. the, same
‘income mllﬁténlnco éovﬂ;aqo for preﬁnancy-reldted disabilities

38 is provided for all other disabililties. First, we will examine %
M B Y » 'l .

' the- high figures that have been sugdested to show why they are

-
Just plain unreslistic, and then we wWill try, on the basis of
. . . ! -
the best data availsble to us, to estimate what the actual

additional coli of co@eraqe would be}if this legislation passes. 0
~ iy 1 .

I. The Unrbalistic REatimgtes
e v\

A very hléh coat egtimate for H R. 5055 has been floated
‘around in an effort to k111 the bill. It is G. ‘s estimate,
introduced at the trial in the Gilbert case. of the coat for
provldlng ald u. S.»employees covered for short term dlsablllty
with maternity coverage on-the aame basis as coverage for any
iothes dlsabli;ty. G.E. as the-defendant in that case suggested
that the increase in total benefits per year over those now
provided would be $1.6 billion. To reach that figure, G. x.\
calculatea the cdst ot provld1ng pPregnancy-related dlaabillty
coveraq? to women uorkers‘ylth pregnancy-related dlsablllt}ea;
‘then doducta.the cost “benefits ?urrently broglded" for pregnancy
. related disabilities. ' ) N
Although G.E.'s approach i¥, right, the figures it nges
are basegd on aevﬂfha‘}reatly misleadlng asaumptlons. First,
G.E. calculates that it would cost about §1,845 billion to A
‘provide complete coveraqa for ptegnancy-related disabilities
hon

for an averlqe coverage ot 30 weeks. However, uncontroverted :

testlmony in the Gilbert case showed that more than 90: of

. &
women would be disabled an average of only 6 weeks. So the ®
. s d U &
G.E. figures 9n cost throughout the United States have to be: b . B
. [ N
divided by 5. (Also, some plans exciude payments for the N
s
first 8 days of dlaeblllty. In such .cases, women would “only . >
get paid for 5 weeks. ) Even if 0Q other adjustments were made
D S
iy i Ld ar
- L ® a v
o r- .
. ; <3 .
% . -] [N
! " x .
N - s by 'Y "~
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in tha G.E. ltatiltica, taking orie- fitth of the 30 veeks
cost and doductfnq the current cpsts figure puts H.R. " SQSS' i "

cost at $145 million. This is a far cry from G. B.'s $1 6 billion

’ -
. . . \ X
o

claimg » . : s “u- . =

Second,.G E. in arriving at its claim deductn $225 millioq
for bene!itl now provide¢ But fourteen justidictions (13 shates o
and the District of Colunbia), which acéounted For almost 40x. of v
'the births in the United States in 1975," now require employera to_ jL;>
“prqvideﬂaome kind of disability-benefits coverag? for»prfgganc;
under their own ftate laws. And, not all eﬁplgiera in those LT
jurisdictions were, at the time G.E. made it;-e;ttmnte, providing
.such coverage. Therefore, the cost of the coverage vhichwmust be
provided independent of any change in Title QI;, vhether or not
it is being provided at this very minute, must be ;ubstantially E
increased. When the costseffect of these atate favs i8 taken
into account, the coat of H.R. 5055 is further reducéa:' - . T
Finally, the G.E. cost figures do not in any vay take into
account the extent to which eliminating pregnancy diacrimination
saves the employpr money--by encouragifg good, experienced
workers to stay on the job, thereby'incré;pinq productivity and
- reducing costs of retraininq, and reducing the 1ike1ihoqd~hhat

yo:keru will use unemployment compensation. Nor does it take

into account the saving to other citizens, becaupe such benefﬁtsh

teduce the likelihood that workers with preqnancy—related (N
. N X PREN LI

disabilities will need to resort to unemployment cbmpensatiénqbr
. . ?

welfare benefits. - ’ o s r
Y ™ S

aﬂh of the miacalculations made by G.E. proVides 8 guide frr

loo¥ing ‘at.the other inflated céet figufes for H.R.' 5955 stated

1 %
by tho.a opposed o H.R. 5055. If correLt assumptionb or, facts @ i, ¢
. aboue the basic factoru ~- the duration of benefits\ the amount

° ' ) L L. c |
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! t.qulted to be covered by -'ch plana - ue not u-ed,.tha

+" resulting qron “cost" flquz*q will, not }n accurate.

Thc tecurtence of indust:y ovetﬂ-est.matOJ Ox; cont of’ .
ptovidlng ptoqnancy telated dlsablllties cove . e 13- apparent ‘
ttom s:anstlca ptovlded by the Society ot Actuarles.- Tl_\elt . -
tnbles lhow ‘that XOt plans for the years 1972 t}!:ouq}_mie_u,’\ .
(t.ha lhost tecéu: ~tox: whlch tiqures- are av'all.'i'b'l'e')k-.: f'he"lmw’unts .
‘ actually Qgt.d by Cl cwmles of less than 1; 000 employees - S
| vere ftom aax tb‘ 401 ot the nmounts that the actutles estimated
. would ‘be pald. ,\: (See 80c1ety of Actuaries Transactions, ’"Gtoup'

;ndemﬂ:x Insutaqce," .(].9767, at 244.) The wrong. estlmates were

il

att;-lbuted to decllnlnq blfthtates (1d., at 24L), thoae same

aeclinidg bitthtates \d}l ‘continue wo afféct the cost of

! ptfavldlng dlsabulty bene£1ts tot pteqnancy—telated dlsabuitles.
o

; Thehe ilqutes provide,sbme qumﬁancq to. what ctedence should be' L
3

il -’

en\ployets and 1nsutcnc'e cbmpanles. e - ‘ . 5} v .
. o R SR S o o . CE
e 2' e €o: T ek R ) '

' ceaemg s,handfe c%ctlie aqtual 1nc'tease ‘tn coste ‘o . .
I&'b,y H,

R e"‘
- L & \ N4
PR 5 Rin ,.%et'l\ 106 at’ ;the estlmates of increased cost:

amployeta Qf amel%ﬁ‘xq Td.tle“
(’«"
oY " &

- ;- 8

5055&13 sl 1qhtzly, mot'"e o
Rl . e
PR: ol . .

g

@ .

S

- pex eumm!!es of e;tgnded&:oyeuge othe‘r than 1ndust.ry tlgures

di-abil w} Peneflts
lptil, ‘1974; '

dgta.
3
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. of 1971-72 data, expense would total about $20 per employee.

8till lnotho;lstudy ihova thhtfxt costs are reladted to

. 7

fo-n;l_. erployees only’; the "unit cost* (cou/c per employe'e.) ’
would be about $41 using 1971-}3 datq. Plnaliy, yet anothér
ltudy shows that annual costs would average approximatel§,§40 to $50
Pﬁr female employee for a paid 1?1ve of 14-16 weeks. As we have
pointed out. that is about twice tﬁe average leave, present experlenc;
lndlcatea would be compensable. (See qgnerglly Kistler and
McDonough. "Paid Maternity Leave —- Benefits May Justify the Cost."
Labor Law Jourrh] (December, 1975). 782, 784-5, and facts #1d :
studies cited.) Therefdre. the cést pe{ émployee of the coverage
which would be required is not great at all. and wheﬁ compafed to i
éhe cost to the employer of turnover. and the great hardship and
inequity to w&men by nbt providing it, it seems even smaller.

Another way to look at the cost data is to ascertain how much
passage of H.R. 5055 would increase overall hourly wage costs.

Those figures show that the i ease would be miniscule between

$.004 and $.01 to the hourly ra of employees in an affected

company. or an increase to the“wag blll-of between 1/10 and 2/10

of one percenf. “(Car51 Greenwala, \Maternity Leave Policy." New
Englnnd Economic Review (Jannary/February 1973). 13 i?]
A flnal method of approach is to calculate the cost lmpact of

H.R. 5855 on dluablllty plans from the best available data aﬁe on

4the besll ofcehe most reasonable assumptlons suqqested ‘by that

data. He ‘have made that calculation and the method we used is set out
in the margin. The cqst figure we arrlve at is about $1.50 per

American . r onyzouthy $130 milllon in total cost. And this
cost estimate doés’ n:t take into account even the most obvlgu;
monétari beneflt; to the employer -- reduction in turnover, and
reduction in tax-éupp;rtgd unehployment compensatton and welfare
costs. Cercaxnly the critical public goal .of equal treatment for
women, and the elimination of thé loss of talent o-used by dlscrlmi-

.

nation, is worth far more than these relatively small amountjk/?
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In 1975, 1,918,214 babies were born outside the. fourteen
" jurisdictions whith already require proqnancy-rentad ddsability,
coverage (dilcunled above)-‘ ﬂo can assune ﬁhat sbout 40%x of » ]
those are born to women working durinq pregnancy. (See U.S. Dept..
of Health, Educ&tion, and Welfare, National Center for Health *
stati-tict Report Series 33 No. 7, sSept. 1968, p. 16.) (That »
aa-umpgion in turn rests on the reascnalkle Ppremise that a dis-
ppoportionate number of those pregnant workers don* work in the
‘14 jurilﬁiction- alreagdy fequiring coverage.) Thus, 75 there
were abgioximately 767,285 women potentially:to be co;ered by «
pregnancy-related disability benefits blanq (assuming one baby
per mothqr). 0 8 number we can assume that approximately
63%, or 460,371, work for employers having some form of income
maintenance during temporary disabilities.v (Health Insu:ance
~Inatidhte, Source Book of Health Insurance 1972% 1973 p. 25) i
(Aqa;n, we are assuming that there is not a dispropo:t1on of .wamen
covered by such’ plans in the 14 already-covered jurisdictions).
Ot.tﬂole, ‘approximately 40% would have mategnity coverage for
an average maximum of six weeks. (See Society of Actuaries
Transactions, 1975 agﬁort/ (1976), pp. 241,_243-250.) That leaves
276,273 womgn»qivinqﬁbirth ih-I975 who worked for embloyers having
dlnability Plahs which did not cover,p:eqnaﬂcy. Assuming the
avuraqo short termvdisabflity benetit for women in 1975 was abdyt;
$78 per week, providinq disability benefits for. preqnancy-télated
.disabilitxes for - the tull average period of six weeks would cost
American industry routhy 38130 million in 1ncrea.ed costs,
In Egpelulion we wish to address one additional point. We
have been advi(ed that a bill bas been drafted which incorpo ates . .
Hthe lanquaqe otéé R. 5055 and adds a further provieion which\-tates
.that employers who ::e now discriminatinq in regard to pPregnancy-
reruted @inabilitieu will not be able, if this bill is enacted,
 to aecrease, or caule to be decreased, the benefits or compensation

provided to their employeen qenerally in order to conn,\nto complience.

b
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I wish to take this occeliop to state the APL CI10's lupport for
euch a pcrfecting amendmebt. The principle embodied in the amend-

\-¢

menk ie 1ncorporeted 1n,the~Eque1.Pay Act and 4§ the one the
'courtl have generally followed 1n Title VII cases. It ia evident
that leqieletioo deeigned to coerct di-criminetion cannot echieve-
its objective if an employer who haa been diecrtmineting reeponde
by decreasing benetits or‘compeneetiod. The proper rule ia that
luch an employer muet correct hia wrong and put all his employeen
‘in an equal poaition by raising ghe discriminetqgs to the ;ositionL
of his other employees. Hhile the emenqupt hi&ply statea existing
law explicitly, in light of the §tatementawof some of those opposed
to H.R. 5055 that the. result of the bill will be to lower the o
benefits and compensation of workﬁra not oreeently being diebrimineted
against ‘we bé&leive it ia sound to spell out the intent of the

legislation. - ’ 14 -

' Thank you. ., ° ’ N

i
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Mr. Youxe. We have one further request, Mr. Chajrman. If we

‘could, we would like to‘submit, for the record, a copy. of the state-

ment adopted by the AFL-CIOs executive council on February 25.

. Mr. Hawking. Without objection, the statement will be entered °

in the record, - : ) : .
[Statement to be furnished follows:]
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Statement by the AFL-CIO Executive Council

A\ ] . - lon
MMMQE

~. . . . ) LIPS

: i. . Febiyary 25,1977 . . . -
i Bal Harbour, Fla. I

'I'he &xpreme Oourt recently. held that Title VII of the

1964 Civil Rights Act, which outlaws discrimination in' :
employment based on sex, does not necaasarily p;ohibit dis—

c:imination against pregnant women.

'l'he Court may have iqnored it but the faz:ts of life are

* that ‘discrimination against prggnant people is discrimination’

aqainst women alone .

Employment policies regarding pregnancy explaiq why womerd
workers in general remain concentrated in lower ‘paying, less ‘' !
desirable jobs. Pregnant wamen have been refused responsible
jobs, fired, forced to take unpaid leave regardless of:ability
to work, and.refused the right.to use accumulated sick leave

r vacation leave for pregnancy-related absences. In.the
Supreme Court’ case, women were denied disability benefits available
to all other temporarily diaabled employees.

The AFL-CIO regards the prohibition of pre«jnancy-related'
discrimination: as essential to the ultimate equality of women in

.the workplace. Because of the Supreme Court decision, federal

‘e

Q

physically able to work. |

ERIC
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legislation is necessary to make sure that women affected by . .
pregnancy are treated equailly with other employeea. “They should
be. allowed to work as long as theg ang their doctors believe
they are able to'do so. When they are unable to work, they should
be granted all benefits and privilegea giverr‘ other workers not
\

Adoption of such legislation may incr,ease .the cost of
certain fringe benefit programs.: Proper proviaion for adjusxing

_to these increased costs must be& give—: to Labor—managenent- -

negotiators .. . ; . .

- N

) .We call upon t Co1gresa to enact, and _t;he Preside1t to
sign, legislation P hibiting discrimination baaed on pregnancy:
and related corxditions as soon as possible.

.
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Mr. Youna. With that, Mr. Chairman, we ‘would like. to ask Mr.
Gold, the AFL~CIO counsel, to present the testijpony. . =
¢ .Mr. Hawgins. Mr. Gold, you may proceed. .07 o
. Mr. Gowp. Thank you, Mr. Chairman, A
_ also wish to note that we are accompanied by, Marsha Berzon
of the law firmp'of Wall and Meyer, which is counsel to the AFL-
CIO, and which is also working on this matter, * R R
.~ Weare here in Support of the bill to reverse the Gilbert decision, '
and to amend-the law regarding discrimination based on P ey.
. and related conditions. It is descrimination based on sex wﬁich 18
“banned by title VIT. .- " R
- Inlight of the heavy schedule you have today, and in light of
' ‘what we also believe to ge the clarity of the matter, we simply would -
"like to,make' four points orally, and leave the full development of
~ . the matteér to our statement. D
-First, it appears to us to be commonsense that since only women -
can .become pregnant, discrimination against pregnint people. is.
neceesaril discrimination against women. A law like title VII, for-
bidding discrimination based on sex, therefore, 'clearly forbids dis- -
crimination based on pregnancy. That should have been obvious to
the Supreme Coust, and we should not have to be here. But, un- °
fortunately, it was not, and we hopé'that Congress will make; it so
" Plain for the Cou:;t that we will not have to return to this subject

<

]

again. ‘ . . i o . - - .
* "H.R. 5055 seems to us to be well adapted to”its end. It.is de-
signed to make it clear that wliatever may be true under other laws,’
this Congress does regard discrimination based on pregnancy as dis-’
crimination based on sex. In particular, employers and unions, since
we have always taken the position that unions should be covered by -
title VII and others, must treat pregnant women as they treat other
employees, similar in their ability or inability to work. = L
Wa\believe that this legislation is unportant from our practical
experience representing male and female workers, because much. of
» the historic discrimination_ against women is based on the fact that-
- itA%they who become pregnant, and bear children. Employer’s have,
over the_years, vefused to hire women for certain ]ol;}_b(e,cqqggof
the possibility of a break in service connected with preBRRNGY, con-
cerning chilc{ bearing capacity, ‘and ‘those ANSWeIs I ’ '
account in job placement. .
Employers hz%ve terminated womeén, when wom% it
nant, and have made them become new employee§ at? \¢eid o thelr |
ipregnancy. Most particularly, in connection” with this ‘matter” as,,

. lustrated by the (ilbert case, some employers througl bargaining,-
or through their owf unilateral ‘policies, will cover pregnancy, “dis-
abilities through income maintenance plans, and others, historically,

. have not. ; - _ : s C
"« Women when they ‘are most in need of the assurwhces of ‘such.
~ plans and stability that such plans are intended te bring, arp de
prived of this most valuable benefit. . o - .
These are precisely the problems. that title JII was supposed to
- " alleviate and which” we beliove would alleviate under thisv,measuref o

< . . o . * . 2 .

L i . \
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-,__.\\h() do not want ‘to.see the biH become law..*

- State law,. prohibit discrimination against preg nb{wbrkers

" I -

.~ ’ : Sl "‘ 77 -',-A"' [ . oy,

T have not homnl any mg’umont whiatsoever on the meritg of HR
5055 which “argues against the rule m,\tten into that bill, Fhe only ..

- argument that we nre aware of, which 'was made by the-opponents -

18 thu.t Lmrectm" (llsumlm.mon ag.unst plomulnt \vomen 18° too
. costl

During ‘the (nlbezt litigation, Gmmm] F]octnc, ns the defencﬁmp‘

in that- case,-tame up with_ sojue cost estimates which we: regard as

- absolutely unsound. At t]mt’pomt, it was to advaumce their.positian

. in thé litigation, and it is bein} nsed. to advance the position of those

o .

2 1 would sinply like 4t this' pomt to note three plain errors in the

e

'hgums that General Electric thas wmplled tiid. we discuss at. some .

length in owr writteén plesontatlon s

First: The (‘b“!llﬂ.t(‘ is bused on the assumption that the. dlsablhty «

.benefits would be pa\ub]e for eadx pregnancy\ for 30 ,weeks. The
. previous witnggs, who is an expert in- the field, hyps advised the sub-
 committee that in 95 percent of the eases the proper figure would be
in the area of 6 weeks, and. that_is withdut any other “adjustments. *
You have tq divide the cost of General Electric b of ﬁve.
In gddition, we would, note that there are 14 $tates,,: ‘b,hwh thniggh
er-
“haps 40 percent of the births occur in- thosg States. That figure has
been changing and General Elecfric’s figures, (‘orﬁ[nled in 1973, do
r)ot take account of the present, stafe of the legzl] mqu&rements which
affect the cost estimates of IHL.R. 5055. . RS
1- think {*t when your gake thiose twd fa(‘tors into uccount it is
. plain that cost that this bill wounld properly impose on American
industry copes out to som¢thing like $1.50 per employee. Those costs,
it seems to ns. are far less than the cost-of the provision of the Equal

Pay Act, which njoves t%; e siane ob]e(tlve, and are costs which are

properly imposed by law ¥ this society. — .
~ I*should 'note that. jn (]otm mining 8ost theve is the other side of
" the coin. The purpost of agr income disability. porgram is to pro--

mote stabnhty of tauployment. of well trained productive employees. - .

There™is mucli- that employers will «rain from IHL.R. 5055 as well as
, the app‘mont lossés that they are so concﬂ'ned about, to bring them
in line with the long-term Denefits.

Given tiine. and given the other, witnesses® tvhom we know will

.~ address a variety ‘of other issues, we would- simply end at this point,

unless the sube cmmittee has some questions, whlch we W111 certainly-

* endeavoi to’ miswer to the best of our ability. = ..

. Mr. ILawging, Thank yon, M. Gald. |

Mr. Le Fantes dJo you have an questiofs? - "

Mr, Le Fasmr. W ould yol ple§se address yourself to the last part
of your prepared statement? =

3

Mr. Gorp. Yes; we have heen advised that there is under considera- -

tion an hdded section te this proposed legislation wiifth. is parallel

~ to the provision of the Equal-Pay Agt, which, I mentioned, which

* asures that the hill do&s not result in equa]nza,tlon down, but rather -

‘would" elnmmto tiserimipation by assuring that’ the: heneﬁts preséht-
ly aviilable to the individuals who are mgt being" discriminated
" against, are mairntained. That the dnz,cnmmatlon 18 cu;:ed by bnhg-
lng tha dlsqrmxmi’tles up to that level.

. . T o .
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That tygg of maintenance of effort provision is, it seér'ih,,té"’ils, in-
herent in both title VII, as it is explicitin the Equal Pay Act. We
believe that such a provision would-be most sound. We certginly
hope that the subcomittee will look upon it“with favor. R
Mr. Le F‘\mﬁ; L have just been informed that artamended voer-
sion was put.in ‘ye@terday on that very same subject. . T,
Another. quee%tlon,"M'r.‘ﬁ_(}o.ld. When you talk about the actual costs

~‘brea.kin(§ down to $1.50 per employee, 1s that an annual cost of $1.507

=

"Mr. Gop. Yes. R
Mr: Le Faxte. Thank yow
Mr. Hawkins. Mr. Sarasin.
Mr. Sarasin. Thank you, Mr. Chairman. 5 '

Mr. Young and Mr. Gold, thank you very much for appearing
before us this morning. ’

With regard to section IT of the hill, thegportion that has been
added which you address yourselves to, do:you find any consti-

" tutional problems with that? ~

Mr. Gowp. T cannot imagine a constitutional problem any inere
than anyone”has to this point suggested that there is a constitutional
preblem with the provision of the Equal Pay Act. which tréats the

matter in the same way.
Mr. Sarasix. Wh you are saying in section IT, if T understand.

it, is that if you have a plan you must' keep it regardless of your fi-
nancial circumstances. Whatever the situation is. you capnot reduce
that plan, or abolish it. Yet there is no aw that says that you must
provide health .aand fringe benefits for j"‘ong' employees, i
Mr. GoLo. What the aniendment says, and what the Equal Pay
Act says is that you cannot adjust. under a collectively bargained
situation, by deﬁri‘ving some people of bendtits, saying that that is

“necessary to make’ up for the commensurate costs.

Bbricusly. when the collective bargaining opens, the-entire matter
can be renegotiated. -

R A4

If the employer had. prior to the Equal £ay Act, been paying

male employees $3.00 and the . fenale, emplovees, $2.50, he has to
bring them all up to $3.00. buf-if dees not mean that they are at

$3.00 frozen in forever. This would apply the same in this thing.

Mr. Sarasin. We are not talking abaut wages. Wa are not. talking
about the concept of-the Equal Pay Act. We ave talking about some

Benefit that some employers provide and others do ubt, or something

that would be qualified 45 a fringe benefit. .

It is a situation that is collectively bargained for in m% instances.
We are saying that the Federal government says:

" Yon shhil provide it. “If. for whatever reason. ipou ocnnnot, increase your pay-
ment to fhe system. you cannot. reduce it. Yon cannot opt out of it. It {s some-
thing thal sou must provide for your employees. {f you have it now,

“¥You cannot get out ofjit, if you cannot. nﬁ'é)rd it.”.This is what
. S

PN e
Mr. Goro. Tt says, as.T indicated, it does Kot seem.to us to be any

different f;oom precisely the same provision in the Equal Pay Act.
- If an emp
* should not .bé “requjred to pay these wonfen $“%OO an” hour, even

'e?}md a disparate wage &ructure, he may say that he

®

R -

s
. 3
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- We did not say: *You'must provide.a pension?” We said : “If you .
‘have it, you must meet certain minimum standards# We did not say:
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though he has historically paid the men who’are doing the same
work in the same establishment $3.00 an hour. K Y
"Mr. SarasiN. You are’talking about equal pay for equal woRk.” »
Mr. Gowp. These are equal benefits for equal work. 'I(‘Le employer -
is not givinjt these as a gift. o
Mr. Sarasin. Not quite.. He.is not providing fringe benefits for
men, and it is not equal in that situation. It/is very difficult to argue
what has to be, literally, a mmotherhood issie. I have never seen one '
. that is better qualified as a-motherhood issue than this one. But I°
am xery much concerned that we are mandating something on the
emIponers in this country that they did not bargain for.
- It i8, in a real sense, unconstitutional. I don’t know how in the
world you cin pass the constitutional test of interferingwvith their
contractual right with their employees, and avoid the problem of
.- bargaining colleatively which you have in every situation. ‘
I amn very much bothered by the legislation. I am bothered by its
ultimate resuits. I'am very much troubled about what is happening.
. Mr. Gown. Let me make one point in respopse. If an emnployer
does not have a disability plan, theré is nothing in this legislation
which requires him to have the disability plan. But if he has an.un-
B - lawful disability plan, he has to'cure the unlawfulness by bringing
7. everybody up to coverage.. T s
: m;f he had a plan which applied only to his white workers, and he
: vitg sued under titla VII, the decisions make it plain that the re-
Tief would, nat. he that at that point he would have the option of
scrapping the enfire plan; or including his black employees under
the plan, so long as the term of the plan would be. He would have to
include the black employeesa.

At that point, whenever the contract terminated, the matter wounld:
- be open for whatever nondiscriminatory decision wonld be made,
" either unilaterally; if there wasno collective agreement, or through
collective bargaining. - - . - ;
Mr. Saragin. Are yojl saying that you read section II %q-b;tllgw an
employer to terminate a health plan rather than provide the bene-
o fits*that are mandated nnder this bill? S .
.- Mr. GoLp. When it has run its term. Whenever the plan expires.
Mr. Sarasix. I don’t  read it that.way. I read it to sny that it.1s
a violation by failing to contrjbute adequ tely directly, or by fail-
__ing to contrihute adequately to the benefit, fund tor insurance plan.
& You cannot reducs the benefits. I don’t know leow yoy,can tell; that
é an employer. , -
. 'Mr. Gorp. In order to ecomply. = Lt
Mr. Sarasiy. I understand what you are saying, but I am not sure
that we are talking about.the same thing here. It seemns to me that
you are saying to the emp)oyer: R . .

. You have a plan. You upgrade it to c?ov'ex; the maternity benefits, and you are
forever locked in to a plan. You can:improve it, but you can neyer withdraw -
from it, no matter svhat your financial problem is in your lndqstry.’ orrgvha_te‘_rgr.

Mr. Goup.- First of all, pusting dside onr disagfeement on what
quality mesns. it has never been suggested to my knowfg‘dge under
either title VII or the Equal Pay Act that once the adjustiffient 1s

- 'made, and the plan or the payment wage geale is i equilibriuny
-that forever the employees arp guaranteed that wage, or they are
guaranteed a continuing job. ' N .

> i . :v ~.’. ¢ ) ;‘A,-l_» 8’1 - ‘ .
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The point ig that when there has been & wrong, there has to be.
some sort of order to correct the ‘wrong. There are at least two
theoretical possibilities. One is to correct' it by pernitting the wromg-
doer- to move down, and the other is that he has to correct it by
moving up.’ ‘ : R

" What the law in.this area has been, and we think that it is the
only. proper approdch, is that he has to move up. Once that: is done,
then the matter takes its course. Obviously, in a situation where
the bengﬁtmpmgram excluded pregnancy, and there are some ad
costs, once jt has run its terny, the employer can come to the ufiién
and say, “we want one extra day of waiting period to m up for
those costs, which wauld - apply ncross the board, and that would be -
entirely proper and lawful, unless there was some bad notivey

r. Sarasin. If you ddd ‘that, under the wording of section 11,
you would be violating.section IT. Fhe w iting” of one additional,
work day would be-in idlation® of section QI ‘

Mr. Gowo. T just 3 < that in saying that you are m;e\'{goking-
‘the history of the inteifretation of the parallel provision td this, -
and the words: ¢In a#der. 'to comply.” .

Mr. SarasiN. We bbisusly disagree about that. o

If the period for disghility is in 90 percent of the cases 6 weeks, .
why wouldn’t a provision that sarl: “Such payments shall be .pro-
vided for not more than 6 wecks,” 'solve the problem?- S

Mr. Govp. Fitst of all, the bill. and whit I think a sound approach,
‘does not get at the symptom which- is disability plans, Wut gets at
the u'nderg'eing problem whieh is that the courts have failed to recog- -
Rize to this point. T .

. The Supreme\Court alone has failed. to grasp the point that dis- X
.crimination against pregnant people is discriminatiory’on the )asis

- of sex. and that is a definitionnl problem, and that 4s treated.asa . .
definitional matter, and the law is supposed to gof forward: and
‘develop according to the basic rules whish I have already developed,

¢ just-like the coutts, up to this point, have understood,. thatsif there |
1s discrimination on the. basis of sex, certain cireumstanced follow,
and wonld in the future treat cases where there is discrimination
ﬂgﬂbfpregnant people, pregnant women 'in the same way. T
In that way. vou don’t upset the whole’ evolving body of the law. *

. You simply amend the -basi¢ definition, and then leave it.to the’
courts to go forward as they have gone forward where they have

recognized that there id discrimination on . the basis of sex or race.
Mr. Sarasiw, Why is it wreng for the. courts to-say.\and ¥ am
not sure that this is the ratioadle behind - the courts’ decigion, but
why is it wrong for tle courts to siy: ’ )
OK, Mrs. Employee. and Mr. Employer. this {s what you bargain for.by
way of.fringe bepefits. and we will recognize that, Pregnancy. was not one of

the. things bargained:for. ., - . .
- By the saingdoken.:the employer in his insurance did not bargain
for pregmancy, #hey.: grgained for covernge for other disabilities.
Why js it wrong to-siy that you are net going to say that some: -
thing' was cotered, wlhen no one had put that' in the bargaining-
contract to begigavith ¢ _ SRS : ,
Mr. Gop. THM collective. agreement "has to conform not only to N
the relative polier of the parties. but also to public. law. Apain, -

U v
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.+ anything else and vou wounld, nbt violate tlmr?}nw.
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perhaps because we are more sehsitive to the issue, I don’t think
that any one wonld quarrel with the p#int that if an employer said,
‘wo are going to have a disability plan, but yon will have to be a
white male to be covered, there is.no doubt that that, no matter how
that was bargained oit, would be a violation of title VII by the
employer. : L

Mr. Sarasiy. There is no question about that in that example.

"Mr. Gorn. The point of this bill, and-the point of the litigation
which we songht .was soundly based, was that there is no difference.
There are some things that you carfnot doin concludipg a bargain.

One of them is to practice discrimination. ;

Now, this does not say that taking.into account your, obligation
not; to dizcriminate, that you wonld wish to reach n certain type of

bargain. . ? )
l\fr. Sarasiy, There is discrimination when, one employer pro-
vides insurance for psychiatric care for X number of weéeks, and
another employer does not cover it, or another employer will only
cover it for half that period of time. Is that diserimination? *
Mr. Gorp. Not under any of the provisions-of title VII. .. .
Mt Sarasin. We do say that if yon have a health plan, youcpver
all possible hegltlr contingencies, and there is no Federal ln“‘@hat
“mandates that. . , , . , )

Mr. Gown. Ng, Ft is plain that under the theory proponnded in th(i)t
litigation under the theory of this bill. an employer who does n
wish* to cover «disabilities_through an income maintenance “plan is
perfectly free to bargain forr an agreement which does not provide”
incomo maintenance for disabilities. T .

" Mr. Sarasiy, Isn't that the present situatioh where ydh .do not
“cover’ psychintric care. Why don't youn say. “wemre not goingsto

Lo

cover pregnaricy for men or for wdmen., which obviously is whaf

has happened. _ n, @ 3

f. That is what is happeniftg right now. Neither. party 1s entjtgzd

o1t a ’ ’ 3

* Mr. Gorn. That is like sayigg. we, will not cm'me-‘ prostate opega-
‘tions-for men and women.x B [

Mr. Youna. I think that what we are basically, trving to sgy.
Congressman Sarasin. is. if there is a disability “Hlan, that plan
should be nondiscriminatbry If there isga psychiatrie fan, that

s « plan ‘must be nondiscriminatory. v ‘ '

If you don't have a plan at all, #hen ybu‘m'e“hot fngpdl withmghe '

‘dgscrimination problemn. That is really what it amounts to.
Mr. Siraspv. What ‘von are saying in this instance, this is the

ong thing thal must be covered by Federal law,.voy could exclude .

Mr: Yorwa: Only if gowAnly exclude amphtatichs for females.
wou would wvielate the law, o .

Mr. Sarasiv. Yet. it is perfgetly proper to exclide psychiatric
care, or to excligle coverage: ovier and abo®e a certain number; of
dollars..to limit the number of wieeks voii can have covered. in other
wbr;‘ds theoplan is tailored to the ability to pay and the particular
need.” - : . : :

Mr. Youne. We are not saying that you mnust have a disability

" plan. ' .

- . ] o \
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‘next round of negotiations, if there is a question, the

“origin. |

-

Mr. Samasv. But ygu are saying, if you have one; then you'm"i;st
cover-a pregnancy as s disability, and you can never change, and you -

P

kY

*.can never get out of it. :

Mr. Youne. We;nm not saying the latterd-We are sa.y'ing, if youp"'

~have a disability plan, you may not discriminate, under that plan.

I think, as Mr. Gold has pointed out, you can negotiate #t the
(fisabi]ity' plan ¢
out altogether, and he is within the Jaw on that, o
Mr. Sarasin. Why ign’t this just left np to the negotiationsf Why |
do we have to get ourselves involved,v.vitl}’x interfering in the collec-
tive bargaining process? - Ty ) ’ ,
Is it just’to make it easier, 0 that there will be another item -

.that does not have to be bargained with the employer? ¢

Mr. Youne. As Mr. Gold said, in ‘effect, what we: are saying in - .
the support of this legislation, is that neither party in the.collective ‘
b}?rgaining can discriminate’in the provision of ‘the contract fiiht.
they arriyg at. S - A
" Mr. Gotp. I'think that it is impértant to make jt plain that‘it S
not a violition for an employer to say that, given the'legnl rul
he does no’ wish to have a disabilit plan. ‘ o .

It is not the'intent.of this legisl};tlon, as we understand it, if ' g
the~employer provides for 4 weeks as the maximum amount of time <% 1%
they will cover any disability, to sty that in‘the case of pregnanc
it has to be 8 weeks. If it is 4 wéelss, and that is the plan, that is
the rule. o ot oow s LA
" You have to.look at the situatidin in the General Electric case, ‘"
where they had a, comprehensive'plan which excluded only one
item, and that was ap item which ‘affects only women as a matter .
of biology. We believe, we think;that_the rationale is plain that.. "o
that is no different than saying e:icpﬂ(‘i',t]y: “We exclude women.” /.7

That is what thislegislation i< to geg at, and what the opjginal -
legislation in title VIT was to get at, wag to deal witlyf discrimihation i
both over and subtle on the bésis of race, sex, cre -,'dﬁd%atjqnal

. L
wl

Mr. Sarasiv. T havis a feeling you are trying t%}j‘usﬁﬁ;‘fpr‘nefhiﬁng
-..'74-" o

* that has some question, but T could bd wrong. #

. to 4 weeks’ disability, or 9 weeks’ disability, 10 wee}gsMt

-, ing’hard. or because his economic Sitnation,

.. ~

all the other? = ;.

Is it your contention, then. that- it ivoild be 'bmib’é;ltgt{'sa:tisfﬁg :J"l‘
this legislation by saying that all disabled people will ‘3nﬁ‘tlgd v

Mr. GoLp. Absolutely. SR BN RPRS
Mr, Sarasty. That ‘would satisfy the problem 'of mferRity” withe. ;. J
. T S,

5 legislntio, Tt 4he 4.7

Mr. Gorn. This is' not wollertive ‘bargningy » ‘
employer is not discriminating, buf it5s ¢it L Crnse e is Bilrgain- i
BIRAE it is the best that™ ™ -
he can do. he, therefore. has-a limited Pling: ’s,,,legislat'%\ would ~ -
not affect that. B o TAR:

- What it deals with 1% cutting dut n*cla;ss"“ipedp]e ,b'e_ﬁ:éﬂée they

are women. , . ATy . e
Mrd SARASIN. Gentlemen, thank you very: much. - . ;g#?
- Mr.Hawrr~s. Think you, Mr. Sarasin. Yoo e
Mr. Weiss? T N4 T
. : . - . ?" ": " b j- A
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S Mre, . Wease: I really \?ﬁ ‘otfie_question,.which I think you :
O prbbab]{‘have anéwéreyd%‘re dy}i"x q : : o ¢ -
. ‘Aren’t you saying that there are matters which go beyond the. . .
. norma} labor-management: reﬁxti‘t)hs concept in the same way-that - °
*. you have laws mandating ‘safety- conditions, or child laborcon-
. ditions ‘which. could be left to bargaining; but as a matter of public
'o]-,ic;l']' we have decided that we are not going to let them be governed
byco o s

e

B

, ective bargaining? _ R
*":"Mp. GoLp, Colléctive bargaining starts from the essential premises, -
- “where' you cannot have a- collective: bargaining agreement’ for .a , °
. » - 82 wage ini this country; even if the.employer is strong enough, and ¥
"+ . .the.umian:is so weak that that is the best you could get..' .~ . ¥

"¢, -+ Undeér, the Occupational Safety and. Health ,Acf,gveas you point

.+, « out,yow cannat ‘bargain for unsafe conditions. We believe that this -
7 ik precibely the. same’ type of matter. . . - - . o D
- % . Mr. Hawkins, Before.title VIT was‘passed, it was my. feeling that .-
‘collective bargaining agreements wonld not discriinindte against
» + blgcks: regardless.of collective bargaining agreements. - - = &

S &
~* * +As @ coauthior of:the bill that becpme title VII, and alo #s the *
f.uf_h‘og_fof thie 1972 amendfuents; it.was ‘certainly. never interpreted ¥ 4
yysme that the intefit was to digcriniinafe ‘on the basis of sex, but -
-1t fundaméntally had nothing to do with .

T
R

. . prolitbitsex, discrinfination,
. colléctive bargaining perse: .2 i) o ) p -

- . When T infrodiced this 'bi1kltf.'th reqjuest of namy gronps, X must . -
8 z?;\fess that.T was not thinking' sbout collective ‘bargaining. agree- .
=" ifents. Tt gooms. toyme that it s’ pablie. policy that was established . .
+ "6 scgms to e that “the” issiie “befora ‘this committee.-is whether . -
., Jor ot gex diseriviination is to'be tolernted nnder.title VII. For this
- freason, and others, I lnve sympathy with collective baygaining agree-
sthents, however, F don’t:think: that youi ciin,collectively, bargain that = -
“whigh the public law prohibits you todo. ¢ -7 v <o oL
% Wenld¥yon care to comiment on this® - .\ Tt o0 T
<.t .Mr. Gorp, I have nothing'to add:except we aré inentiré agreement. i
.- .".;"Fhe labor moyenient. sypported title: V11 because onr -commitment is .
g * " precigdy . that: which: you have ‘just stated. We didtnothing on the
question of “whether:or ‘not an individusl conld. béydiscriminated * .
- against on any of the groiind stated in title: VII- should be left to

.. acolléctive; bargaining, as deéply ns we believe’in colléctive bargnin-

1

PR

~

<
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N ing. Byt rather that this i8 a;matter that onght to be tak?'dut of’
vl collective bafgaining and settled by public law. . W

* It'is important, T belisve. in ‘light of the discussion that we have

had-.with" Congressman Satasin, to emphasize the pointsthat this ™

» . "bill.does not affect only-those who are cavered by collective bargain-

¢ agreemerits. hiit ‘also affects-the rest of employers and employees -

P khere there is.no collective agreement.- Its obligations'are equal in . °
¥ Both-sitnations: <* o . S . T

" <Mr; Youna. Congressman. if T.could just add one point. ~ - .=

. Tithink. as Mr..Gold has said, we are in total agreement with
you: ‘As Vou know, we were in total acreement in the past legislation. .,
>~ .7 T think what-we ars saying basically is: (a) We do not consider .
. this a change ‘in- collective: bargaining. This is to make’ clear public
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Ehat there' shall not be discriminatian.” (b) We are saying .
wﬂqhg:}vg‘bar ainihg in no way sh'(')uldfx lgo ced upon as’ solll!lig_.'- -
ot of an'obdfacle t8 gotting rid’of disorisiifation in any form. = -
;publi&policy \Tﬁis'-_-wOu]d'thcn_be the situation. In any
50 | % ¥ ement that hag-discrimgnation, that no
nge rmitted because of the Fedeg lLlaw..
‘Mr: B ik you. I'think that_this completes the wotk of |
i8 pane iowish o thank you for your presentatjon. . e
a0 Ouried ied. was® '_)'i_ednledy for 11 o'clock. However, we are run- ..

*, ning's fewwiinytes slpad gbfjtimé.'Wewi]l-'skip that panel:temporarily, .. .
. vand take} HWrockwelHeylin, labor relations attoriey, chamber of °
‘_cbm'meredam,h%um led by Mr. Paul Jackson;- Mr. Peter. Thexton, ‘.
" Healf nrette of Asflerica, American' Council of Life Insurance,
- Wegl DO : e

g e .".I'\ o ' .. o . ,‘ ‘
i wWe welcame you as.a panel this morning. You may - .

Ane order.in which you were called; or as you so desire.

) stgtement of Mr. eylinfollows:] . v7

R

B . ae .
N7 oF G. Brockwer HEYLIN, Lnnon,Rmndni ATTORNEY,
AMBER OF COoMMERCE OF. THE UNITED STATES ° ) :

- i'])x;_G.',-"Br_O'ck;', ¢l Heylin, a Labor Relations Attorney with the Chamber of
‘Commerce of'.the ‘United States, Accompanying me today ‘is Paul Jackson, an
,ﬁet,nal’_ﬁfthﬂhe, Wyatt Company, who is an expert in the area of employee
"’ hehefit px‘o'g'q’ﬂfs;"l appear hefore this Subcommittee on bebhalf of the Chamber

) e largest association of business and professional organizations in
d Statéw. Principal spokesman for the American business bomm'im;ty,

N ﬁ:,{('hamlmr_represents.over 3,500 trade associations and chambers

.

It has a direct: membership of over 02,000 business firms. On
' bel ¢ National Chamber, 1 wish to thank the Committee for this oppor-
wﬂt‘y fo present the Cliamber's opposition ' to H.R. 6055, a bill to prohibit
mnploginent. distinctions made on the basis of pregnancy, inchuling employee
g jgt'}}lglki y :for disability benefits for maternity related purposes.
e igsue lefore this Subcommittee is whether to treat a natural, healthy

;typleally voluntary condition, suth as pregnancy, like abnormal and unde-
a._b_e égnditions such as illnesses .and Injuries. For the reasons that.will, be
sedd“ln our statement, we think the answer must be “no”. Y

?’}?7‘ _ PURPOSE AND KFFECT OF THE BILL . )
" The bill is ostensibly designed’ to in effect. reverse thé Supreme Conrt in
whifch the present language of Titlé VII of the Civil Rights Act of 1964 was
~ntel ted as not requiring the payment of sikness and accident dirability
en¥pll Electric Co. ct al v. Gilbert ct al (45 V.S, Law Week 2031 (1976)in -
" beneffts for pregnancy. absences. H.R. 5055 does that,. of course, but the effect
- of :the bill ‘goes beyorid Gilbert: N

Linr ? 2 ‘ OCCUPATIOA}A'L HEALTH

‘v " For example, it requires that “women affected by pregnancy, childbirth or . .
.#* srelated medical conditions shall be treated the same for all ‘employment reldted - -
. ¢ y purposes.”. This would prevent an employer from refusing certain work to a
“- ' pregnant employee where such work posed: a threat to the health of either the
. mother-to-be ‘of"hiér unborn child. ' !
-,.».' &+ Even though the prospective mother might arguably be considered to have
' assumed the risk by asking to work in such circumstances, injury $o the fetus
might give the child a canse of action ngalnst the employer who, under the bill,
w?nld be powerless to dény the work to the ¢hild's mother during the pregnancy.
v d. N -

¢

-

N % . MEDICAL PROBLEMS

- 2 .
Another effect of the bill would be to offer substantial oppertunities for
abuse of the protection H.R. 5055 provides. The most obvious abuse would be
. ~ R

-
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the fact that leave and payments for preguancy -niight ‘amount to severance
pay, rather than disabllity pay, In many cases. , ;
Studies show that 40-509 of femnles taking pregnancy leave do not return
to work after their babies are born;, whereas almost 1009% of other workers
taklng‘._dlmblllty" lenve do return to work. The pregnancy disability benefits

b

* would become a severance pay which other gnon-pregnnm) emyloyeei’cannot

‘receive. . .

The unique natire of pregnancy also will present broblems for employers
trying .to coutrol potential abuses. ‘The fact that so many will no longer be In
the workforce after giving birth could itself be the cause of abuse because an

. ex-émployee has little to lose by claiming a disability where none exlsts.

Insurance industry sources tell us that due to the threat of malpractice ac-
tions, physicinns are reluctant to reject a Dreghant woman'’s claim of- inability
to work. -’ . . . . ’

Even if an employer wanted to have the diagnosis of inability to work con-
firmed by its own doctor, by the time a company niedical person could examine
the woman, she might be {n fact unable to work. ” '

In any event, doctors generally think in terms of medical conditlons, not In
terms of work capabllities; thus they could unnecessarily restrict employment
possibilities of pregnant workers. . ) - .

During the postpurtum heallng period, repeated examinations to determime
abllity to work could substantially increase the rigk of infection to the recover-.
ing ‘nother. [Present practice is to examine the new mother six wweeks after
delivery, assuming there are no complications.] All these examinations, of .
course, would ultimately increase medical costs. . . .

~ EXTENT ‘()I" ABBENCE/ BENEFLT

_ The bill apparently allows an unlimited amount of ahsence for pregnancy
related purposes. Theoretically, a person who hecomes i1l on her second -day of |
preguancy could expect months of disability leave and benefits. )

The experience of one large employer with 11,000 employees, 40% of who
are female with pregnancy disability covernge shows that the claim period
may be longer than six weeks. Figures for 1976 showed the average claln
period to be 13.2 weeks, and enrly 1977 figures initiated after controls against
certain abuses were instituted, show a 7.5 week period. '
- Even an employer without a disalility benefits plan but who allows leave
for disability probably would he required ynder H.R. 5055 to give leave to, and
keep a position open.indefinitely for. a pregnant employee who cannot work, |

In addltion, employers not providing maternity coverage for employees whlle
_providing all other medical coverage would likely bé required to furnish mater-
pity benefits to emﬁloyees as well.

In some cases, people.would seek n job merely to ensure coverage of their
maternity expenses, since 60 tg 70 percent. of the plans hecome effective on the

-first day work. To overcome this threat te plan solvency. plans might exclude

coveragef® any disability for one year followihg initial employment.
.° These dre just some of the effects of the bill, but we see other serious flaws

‘ in the approach of H.R. 3035. ¥irst, the cost of disability henefits for pregnancy,

would be considered. In fact,.employers having n large proportion of female
employees would face such n substantial increase in disability plan erpend{?

" tures that such plans miglit be dropped or employérs would avoid epterin

Into new plans.

. . % .
Second, the high cost of the .benefit would either reduce ‘other:benefits or -

result in an increasé in total benefit cost. A reduction in benefits could ‘deprive

th pregnant and non-pregnamgyworkers of funds needed for illness amd/or,
ffijuries, while providing money Ibr a typically healthy condition—pregnancy.,
Providing the benefit through increases in total benefit cost could force prices

‘higher, reducing the competitiveness of products or services in thq-‘ market

place.” . .

‘Bureau of Il.abor Statisticg data for 1975 sho 94,793,000 people in the
U.S. workforce. Of those 37.087.000 were females 5¥d of those females 25,057.000
wm of childbearing agé. between 16-44. Actuarial figures show that the likeli-
h of a female of childbearing age actually have'a child ls.about one in
twenty annually. :

Bven though all women in that ng‘eb group are not likely to give birth, dis-~

.abillty insurance ¢osts for groups greatly increase In proportion to _,ths number



A

of females in the.workforce. The table below shows monthly rates for a tmlcau::” :

disability plan paying-$100 per we’ek An an average workforce havh\g 25 or

more employees. : L o
K TABLE I '
* s . ‘ Rats without Ratowith6 “Rate with ua-
\ : pregnancy- woeks of rru- limited preg-
Number of females in workforce (in percent) disability nancy disebildy '  naacy disability !
$8.00 B 0 .
" ' 9.20 9,80 11.00
10,50 11.60 13. 80
12.50 14.30 17.90
e 1370 . 15.50 20.30
¥} : -

bol Assume mm uo distributions. A'| the sge a‘ﬁmlc smployees goss dowa, ti'ta' rete goes up for ;rmuncy'dtubillty

?

. Soufcs: Asta Maaual for Disability Rgfes, Auguitt 1974. .
Table 1 shows clearly that employers haviag a large proportio{) ot female
employees pay a high disability premjum which_would be even higher if the

. benefit weré required for pregnancy leave. S8ome indnstries having a high pro-
T por%lon ‘o women also tend to pay lower wages, and thus those employees
would suffer f‘.-dlsproportgonate injury" if existing disability beriefits were
dropped or reduced leaving them to bear disability costs on their low wages.
Denying a disability benefit to a higher paid employee does not have the adverse
impact that denying such a benefit to a less well;paid employee would have.
g: Chamber. supports edual employment opportunity: directed at ensuring
aleg, opbortqnltles in all employment, including better paying jobs.

COBT INCREABES DUE TO H.R. 5085

Not only would coste rise for employers having a substantial proportion of
female employees, but ‘the expense.for medical and disability coverage would
increase generally. Data collected -for use during lower court proceedings in

. the Gilbert case showed that, for the plans in effect in 1978, the dnnual cost
of adding maternity benefits to ‘the sickness- and accident disability , income
plans In effect In the United States would have been $1.35 ;billion. Another
study estimated the annual cost af v 20 weéek maternity benefit at $1.62 billion.
In addition, benefit data subniitted by General Electric in the Gifbert cabe
showed that bepefits received by Pemales cost 170% _of the cost of the male
Jbenefit under the existing plan which  did not cover pregnancy, but that cost
of benefits for females would have -heen- 2109, if six weeks maternity income
was provided and from 300-3309; where full maternity coverage was provided.
[Brief for General Blectric Company, p: 8, 9, U.S. Sup. Ct. Nos. 741589, 1590.1

0

. PAY.!(ENT FOR COBTS .

If H.R. 5035 is ‘enacted “the Aanticipated 'lncrease:'fn disability and medical _

costy would be at least’209 for an employer having a typical workforce. .

For example, one large employer which recently nd{ied the benefit for employ-
ees at its corporate headquarters experienced an increase of 50¢ per month on
a $2.85 base for disability coverage. ) ' '

The additional costs for the benefit would have to be borne by Ti'dak{s and

by females not having childing by reducing the benefit package if the employer
 was unable to enlarge its contribution to the plan. Or, if the contribution coul®

» be Increased, the employer would pass the higher costs along to its customers " .

~ and the public.
v . , . . . s ®
GOVERNMENT INVOLVEMENT IN DETERMINING EMPLOYEE BENEFITS

H.Re 5055 injects the government {nto the process of free.ollective bargain-

- ing unger which, AP to now, thq1:imount of twages and the array of Iripge
benefits has been .determined by efmployer and-employees. Thus, by supporting
this legislation, organized labor frees itself from having to bargain for the

* benefit. ‘ oo .

ERIC
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The amount and quality of employee benefits is typically determined in ac-
cordance with industry and competitive personnel practices by non- -union
.employers, or through collective bargaining by unignized employers. )
‘7 ‘e National Labor Relations Act specifically forbids government determi-
nation of contract terms. [H. K. Porter v. N.L.R.B., 897 U.8. 89 (1970)] H.R..
5036, however, mandates a fringe benefit for a certnln group of workers. Thus,
no longer can employers and- employees fiexibly fashion that selection of dis-
ability benefits which they believe wlll most appropriately meet the needs of
that particalar workforce. ~

For example, under present law, the disability plan can be as narrowly
focused as desired. Thus, a program could be limited to i{njuries or certain
illnesses, all other conditions being excluded. This makes it Jpossible for an
employer to reduce the costs of th¢ plan. But the bill, would attach expensive
pregnancy disability -requirements to all plnns, no matter how limited the par-
ticular plan happens to be. - .

In some cases, the plan mlght cover pregnancy where it fails to include -«
what people think of as conditions more typlcal of sickness and accident
coverage. -

It iy true that the General Electric plan (uscussed in Gilbert covered virtu-
ally everything except pregnancy related conditions, but it is also true that
many disability income pians are.much less inclusive than the General Electric
one. [Mandating more’ inclusive plans could force some employers to drop the
existing plnns altogether. }

'

’ .-

"o ,

PBEUNANL‘Y DISABILITY PROVISION§ IN EXISTING PLANS -

Some employers &o cover pregnancy absehces in their disgbility plans. In
1973 about 40 percent of the U.S. workforce under age 65, some 32 million
employees, was covered by sickness and accident disability insurance. The bene-
fit periods varied from 13 weeks in 45 percent of ‘the plans to 26 weeks in 50

" percent of the plans or 52 weeks in 5 percent of the plans, but only 40 percent
of the plans, covering 13 mlllion employees, provided a pregnancy benefit, usu-
ally limited to six /Meeks.' (Geneml Electric brief, p. 8,- U.8. Sup. Ct. No. ;l
T4-1689.) :

By imposing potentlnll) mgh costs on holders of plans, H.R. 5055 acts as a
disincentive for tlte other 60 percent of the employers to start a plan, The

,,publlu interest would he Letter served by encouraging disability coverage rather
than dl%ouruging it. .

The fact thiat some employers, usually large companies, have decided—and
can afford—to provide pregnancy disability benefits does not mean that such: .
benefits should be universally required by statute.-

Lastly, some employers give pregnnnt.,emplo: ees leave for extended perlods
before and/or after’pregnancy. The blll might be interpreted to limit pregnancy "
abgences to perlods of actual disability to the disadvanigge of childbearing
workers now eligible for this special leave. -

. : cgmcwsto'x t ¢
The bill ppses serious threats to the financial posmon of disability plans as
well as potentially' discouraging the creation® of plans for employees who are
" not now covered. Serious questions concerning OSHA and potential abuses of

+. the benefit also exist. 'For these reasons, the Chamber .of Commerce of the
® United bt&tes is opposed to enactment of H.R. 5055,

STATEI;E-NT OF G. BROCKWEL HEYLIN, LABOR RELATIONS
.. ATTORNEY, CHAMBER“OF COMMERCE OF THE UNITED STATES . ™

Mr. Heyriny My name isG. Brockwel Heylin. I.am a labor rela
tions attorney w1t{ the Chamber of Commerce of the United States. -
Accompnnymg‘ me today is Paul Jackson, an actuary with the Wyatt.

0., who is an expert in the areg of employee benefit programs.

. 1 One emplover of 1,000 workers about 40% of whom are female, experlenced a 13.2
week length of pregnancy dlsabluty benefit in 1976 and 7.5 weeks so far In 1977.

. . .o. . ‘v
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‘1 appear before this sibcommittee on behalf of the chamber v'v}ﬁoh.
is the argest assogiation of business and professional organizations"

»in the United States. Principal spokesmanfor the American business
© community, the National Chamber re{mﬁ@nts ovér 8,500 trade asso-
. It ha

* ciations and chambers of commerce

ovar 62,000 business firms,

On behalf of the nationa‘l__chaml;e'r,‘l-- wigh to thank the committee

for this olppormnit' " to, present the. chaimber’s opposition to ILR.
5055, a bill to proh,ig'it employment distinctions mac e-on the basis of
gregnancy,.includin - employee ineligibility for disability ‘benefits_
or maternity relatedputposes. '

The ,jssue before this subcommitee is whether to treat a ‘natural,
healthy and typically voluntary conditjon such as p'regnancy,_'qike

- abnormal and undesirable conditions such as illnesses and :injuries.

For the reasons that will be iscussed in eur statement, we think the

. answer must be “No.”

_ child.

' The bill is ostensibly designed to, in effect, reverse the Supreme
Court decision in General Electric v. Gilbéxt et al, in which the pres-
ént language of title VIT of the Civil Rights Act of 1964 was inter-
“preted as not requiring the payment of sickness and accident dis-
ability benefits for pregnancy absénces. H.R. 5055 does that, of course,
but the effect of the bi]?goes beyond Gilbert. LT
or example, it requires that “women affected by pregnancy, child-
-birth or related medieal conditions shall be treated the same for all
employment related purposes.” This would prevent an employer
from refusing certain work to a pregnant émployee where such work
posed a threat to the health of either the mot-Eer-.to-be or _iner unborn

Even' though the prgspective ‘mother might arguably be’considered
to have assumed the risk by asking to work ‘in siich “circimstances,
JAnjury to the fetus might give the child a cause of action agninst the
empldyer who, under the bill, would be powerless to deny the work

~ to the child’s mother during the pregnancy. ° )

4
(3

Amother effect of the bill would be to offer substantial .opportuni-
ties for abuse of the protection H.R. 5055 provides. The most obvious
abuse wWould be the fact that leave and payments for preghiancy
might amount to severance pay, rather than disability pay, in many
cases. L :

Studies show that 40 to 50 percent of females taking pregnancy
leave do not return to work after their babies are born, ‘whereas

- almost 100 percent of ‘other warkers taking disability Iéave do return
to work., The pregnancy disability benefits would become o severance
P&y which other ¢gmployees cannot receive, s ’
he unique nature of pregnancy also will "present problems for
employers trying to control potential abuses. The fact that so many
w'ﬂ’l)‘ no longer be in the work force after giving birth could, in itself,

. be the cause of abuse because an ex-cmployee has: little to shs'e' by

A

claiming a disability. where.none eists. S '
.. Insurance industry sources tell us. that due to the threat of mal-
ractice actions. physicians are reluctant to reject a pregnant

oman’s’claim ‘of inabjlity to work. Even if ancemplover wanted to

have the diagnosis of inability to work conﬁrmed"by_rits own_doctor,
by the time n company medical person cou@ examine the woman,
she might be in fact imable.to work: o

g

¢

4 a direct membcrshi[{ of |
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In any event, doctors genemllv think in terms of medical condi- -
tions, not in terms of work eapabilities. Thus' they cou}g unneces- . °
sarily restrict employment. possibilities of pregnant worke _

During the postpartuin healing period, repe@ted examinations to -
determine ability to work could substantially ‘increase the risk of:

- infection to the recovering mnother. All these emmmatlons, of course,’

- wotild ultimately increase medical costs.

~ The bill apparently’allows an unlimited amount of absence for -
pregnancy related purposes. Theoretically, .a petson who becomes ill
on her second day of pregnancy could expect months of dlsablht,v
leave and benefits.

The experience of one large gmployer with 11 000 employees, 40
percent of whom are female, with disability coverage shows that the
claim period may be longer than 6 weeks. Figures for 1976 showed"
the average claim period to be 132 weeks, and enrlv 1977 figres,
after-controls against abuses were instituted, show a 7.5 week period.
-for pregnancy disability. o

Fven aniemployer without a disability benefits plan but who allows
Ieave for disability probably would be required under H.R. 5055 to
give leave to, and keep a posxtmn open mdeﬁmtolv for, a pregnant
employee.

n addition, emplovom not prov:dnm mntemltw‘ coverage for em-
ployees while providing all other I[l(‘dl(‘ﬂ] coverage would-likely be
required to furnish, naternity benefits to employees as well.

In some cases, people won]d seek a job merely to ensure covernge
of their maternity expenses, since 60 to 70 percenk of the plans become
effective on the ﬁrst day of work. To ov ercm}?: this threat to plan
solvency, plans might. exclude coverage of any dlsalnlltv for 1 year,

' followmg initial employment.

These are just some of the effects of.the bill, but’ we see other seri-
ons flaws'in the approach of H.R. 5055. First: The cost of disability
benefits for pregnancy would bhe considerable. In fact, employers
having a large proportion of female emplovees would face such a
substantial incpegse «n disability plan exptnditures that such plans
muzht be droppedsor employers would avoid entering into new plans.

Second: The high cost. of tha. benefit wontd either reduce other
‘benefifs-or result in an increase in total benefit cost.. A redniction in
henefits could deprive both pregnant and nonpregmant. Workors of
fundq needed for illnes$ and/or injuries,»while providing oney for
a typlcallv ‘healthy condition—pregnancy.. Providing d‘? - benefit |

rongh increases in total henefit cost could force prices 1gher. re-

* d;lcmg the competxtlw‘ne%s of ‘prodncts gr services in the market-

place. . i
The Burean of Labor Qtatwhbs data for 1975 shoyd:94.793,000°

people in the 17.S. workforce, Of those, 37.087,000 wef females and

- those females 25.057.000 were;of childheariflr age, between 16 and 44. ~

~‘*Actuarial figures show that, the hkehb&')d of a female of child-
bearmg age nctlmllv having ulchlld isa out 1 in 20 anmm]}v Even
thmigh all. women in that age gronp a at@ not likely to: give bitthe .
disability insurancé costs for,gronps greatly. mcren’se in proportldn f .
to.the number of females in.the w ?rk‘forcﬁ s e
. »T have enclosed 3n mv- tpshmqnv a table ehowmg thé mvrea’%e of

‘ as pregnancy disability.is added, and as the gumher of females’

he wotkforce increases. Tqble 1 shOws cle‘a ly that employers hav-.

“ ‘$ (f é .
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_ing a large -ro'f)drtim of female e pio ees pay.a high disability .
’ fmmium wh_fch would be even higl:le;r'.i! the _be{eﬁt were requiretyi e
.orﬁr:gnmcyleave., ‘ S L Co

-:{The table refarred to follows ] _—
. ’ C. . "' C TABLE
[ 4 ’ [ i Y - é v L
oy . Rate without simfmms C l'm?;;m un- .
L i pregnancy- s of preg- im :
Number.of hma_;u in wotkforce (in percent) ) 'dl?ubility, t n:zc'; dlubrlit.y'_l L nancy dmhrl;t.y' 1
. O w0 830
9.20 . LAY ; 1. 00
v 10,50 11.60 13,80 ,
12,50 . 1430 217,90 .
13.70 1590y G203 .

2 PRy ®

! Assuine average age distributions. A _I_hc age of female employees goes down, the rate goes up for pregnancy diubility T
Source: Astna Manual for Dizabiify Rates, August 1974, * ' ’

B

) ot

Mr. Heyun. The chamber believes, that equal opportunity-is the

appropriate vehicle for assuring females better paying jobs. Unfor- -

turiately, however, some industries having = high proportion of

women alsé tend to pay lower wages, and thus those employees would & . .

er a disproportionate. mjury 1f ‘existing disability benefits were *

- ;lrgpped or reduced leaving them to beardisability costs on their . .
OV}W L . . 'q': . ) e L '

y Denagl;l'gg' a disability benefit to » higher paid emiplogee “does .not
ha;v.e e adverse impact that denying such' a benefit to_a less well
paid employee would have, * ) , e e
. Not only would costs rise for employers having a substantial pro-

* portion of females employees, but the exi#nso for -me‘d.imx-sh‘d‘ Ais-

~ability coverage would ‘increase generally. Data collectetts-for .use .

'durinﬁn]owes court proceedings in the Gilbert case shgwed that,\for .

the plans in effect. in 1973, the annual cost of adding maternity-bene- -
fits to the sickness and accident disability ihcorhe pldns in effectsin’ -
the United States would have been-$1.35 billion. Another study esti- .
mated the annual-cost of a 20-week maternity Benefit at $1.62 billion.”

' _In addition, benefit data submitted hg'f General’ ElectTic in' the -
Gilbert case sliowed that benefits received by females ¢ost 170 per- .,

" cent of the cost of the male benefit under the tisting plan which did.* .
not cover pregnancy, but that cost of ben ts. for females would '
have been 210 percent if 6. weeks maternity income was provided and-" - -
from 200.tp 330 percent where full gm‘:t(ern'rty.- coverage’ was_ pro-, . "

LI

“ v

" vided, Co h . o0
If H.R. 5055 is engcted, the anticipated\increase in disability and -
- medical Qostg‘W'ouldzg at least 20 percent for-an employer having »°.
tygj,ca} workforce. ' gm . ‘ _ ’ R
or example, one large émployer which recently.added the benefit’
. for.employees at its corporate headquarters experienced an increase
~ of 50 cents per month on a $2.95 baso for disubjlity coverage. " .
~ - The additional costs for the pregnancy disability benr:ﬁ: ‘would" " -
* have to be*borne, by males and by females not,_ha_v_i‘nﬁ children by
reducing the benefit package if the-employer was url le to enlarge .« -
. itscontribntion to the plan{ Or, if the-contribution conld‘be iricreased.
- the empldyer would pass the higher costs along to it§ qustomers'and - .
the pub _ < . & T e T
o9

t - ]
-

.'69'_ .
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£ HR 5055 inigét;s: the Government into the process of fres eolloc- ‘

- tive bargaining under ‘which, up fo now, the amount of w and
- the ‘array of fringe befrefits has been determined by;emgloyer and *
- employees. Thus, lﬁ supporting this legislation, organized labor frees
itself from having to bargnin for the benefit. - o
The amount and quality of employee benefits is typically deter- -
industgy and competitive personnel prac-

" tices by nonunion .employ.e:'s, or, through collective bargaining by

* unioniged emp]ipyers. : '

The Natienal Labor Relations Act specifically forbids Government *

"de'tennjmit‘mn of contract torms. [/]. K. Porter versus NLRB; 397 ©

U.S. 99 (1970)] H.R. 5055, however, inandates a fringe benefit for a
certailt gro®wp of workers. Thus, no longer can employers and, employ-
" ees flexibly fashijon, that selection of disability benefits which they

_ believa will most ‘appropriately tmeet the needs of that particular

work force. J ) o o
¥or exawmiple, ulder, present law, the disability plan can be as nar-
rowly. focused as desired. Thus, a program €ould be limited to injur-
- ies of certain illnesses,» all other condttions being ‘excluded. ‘This
 $nakes it possible forian employer to veduce the. costs of the plan.

- ‘the bill' wonld dttacky expensive pregnancy disability require-

_incluge svhat people.t
.. and atcident covera

irebits to all plans; ne matter how limited the particular plan happens

to be.’ . o

- In"some cases, the Ylan might tover pregnancy where it fails to -
sink of @s conditigns more typical of sickmess

- .

-. AENEL S - - - '
- Te is true that _%lelé General” Blectric plan discussed in Gilbert.

"',_ covered virtually everything except- pregnancy related conditions, *

1

bilt it is also true that many disability income plans ‘aro much less .
incJusive than the General Electric one. « - N
ome eniployers do cover .pregnancy absences in their disability

“some.’32 rqilfion employees, was covered by sickness and accident
.-disability Snisurance. The benefit peridds varied from™1% weeks in °
.45 percent of the plans;:to 26° weeks.in 50 percent of the plans, and

’ ;plans. In {973 ahéut 40 percent of the U.S. workforce under age 65,

52 weeks«in.5 ‘percent of the plans, but’only 40 percent of thé plaps,
- *covering. 13 millign. employees, provided a pregnancy benefit, usu-

“

Y

aﬂﬁ mited to 6 weeks. . : - A A -
B imposing potengially high .costs op holders of plans, H.R. 5055, .
acts a¥a 'disincentive for the otller 60*percent of the employerg to °
start a.plan. The public.interest would be better served by encon&.gi‘ .
- ing disability coverage rather than discouragingit. . "~~~ . ., .
- The fact that some etnployers, . usnally large companies, have de-
cided, and cnn:%rd,_ to provide pregnancy disability benefits-does -
not mean that's 'fb?‘néﬁtsfﬂplﬂdﬂm univéersally required by statuts. = -
Tast: Some e y%give pregnant erhplovees leave for,extended ..
periods Before a ter pregnancy. The bill might be interpreted
to limit pregnancy bsences to periods of nch!',nl disability to the dis-

. advantageof ch'xldb?‘grin-sz wdmﬂgm now eligible for this special leave. -
' % to the financial position of disability . -

“The hill posbs serious thre ‘
plans-as well as: potential}y disconraging the creéhtion.of plans for

. emBloyees who are rot- now covered. Serious questions. concerning
,~OSHA “and potential abuses of the benefit alsq exist, = 3 -
. - " i ] !. 9 . . . " . - T ‘
’ ‘ . : .ﬂo . J_? T
¢ .. R Lt
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. For these reasons, the chamber of commerce of the United States

18 ggposed to enactment of H.R. 5055. : & : :
1th regard to section II, although we just saw it for the firstf -

time about 10 minutes ago, we would oppose that because .what i

says to us is that you chn have anything you want.in your disdbility

' plan as long as pregnancy coverage is included. :

If an employer knows that he can never get -out of a plan ¢r:
change benefits if he starts one, fow employers would ever start/a
new plan. We suggest that an emgloyer might well decide to gfve -
employees certain supplements, and tell them to get their own dis-
ability coverage. - : ) °
» I believe that Mr. Jackson has some testimony on statistical dpta.

- Mr.Hawxkins. Mr. Jackson. RIS y

-

Mr. JacksoN. I am Paul Jackson, and I ain a consulting ac ary
with the Wyatt Co., and I was one of the actuaries who preflared
“cost estimates for the G'ilbert case. ” .

Earlier, someone indicated that those costs were based on 30 $ecks
of maternity and 30 weeks of .benefits. That is not the casej The:
estimate was based on something in order of 17 weeks avprage
absence. - -

I might state that my cost estimates for that case were bas
my best judgment as an actuary and I was not“biased one why or
the other. I still stand-on them ds being reasonable. .

Fordexample, the 1975 statistical -supplement for the railrogd re-
tirement system published the results under that system for acdident
and sickness, including maternity benefits, and. the average nymber
of days paid was 105, so the' maternity payments averaged 15 Weeks.

Within the Iast year or two; we have obtained quotations
insurance companies tb change weeks of maternity benefits t( full
coverage. The average rates increased by a factor of about 2.5 times,
from 28 cents to 69 cents, and 28 cents to 68.cents, and so on.iThis
being 15 weeks again. y : ‘ ‘

One further bit of evidence that has been -developed recently, the
New York Insurance Department conducted.’a study publish
June of 1976 on disability income insnrance, cost. differentials be-

*tween men and women to determine whether the cost differedtials
were due.fo underwriting matters or whether they could real
traced_to the difference in sex. - T ‘ o

Their- conclusion was that.six is a major factor affecting thel cost
-of disability, and that the cost relative to male cost—there a

coverage with maternity benefits excluded—were 143 percent. ir] the
1920’s, 222 percent in the 1930, and 190 petcent in the 1940’s,}and
so on, ' ) . v

.. The only age group where the females cost léss than the mal in
sickness and accident coverage is in the age range from 60 to} 69,
‘where their cost was onlv 98 percent. of tlie male costs. :

", It was mentioned earlier today that social inshrance programy in
.various countrigs, do provide maternity benéfits. This is true. er-

haps, other countries do this, but there is not one single country

@ A - ’ 0
‘ , 97 | ,
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treats maternity as though it were a sickness. Evétyone of them
provides sickness benefits, as a typical example, for 26 weeks while
mnaternity benefits might be provided for 4 weeks before delivery and
8 weeks after, and so on. : ) ’
The statistics that have been developed over the years, show that
when no maternity benefits are provided, as in the G £ case, the cost
for $10 of weekly-benefits for a feinale employee averages about 170
or 180 percent of, the cost for 'a male employee. With the 6-week
‘ma
With unlimited benefits, or full maternity benefits, it is about 300
perent or three tinies the nale cost. ;

.

ernity benefit, it is gbout 240 or 250 percent of the male cost. ,

Not all disabilities are covered under these programs. There is’ -

reference made occasjoually to these plars as disability plans. The
General Electric plang%s a sickness an({)!u:cidgnt plan. There are also
workers compensatioft plans that cover another type of disabilities.
There are accident-only plans that cover those limited types of
disability. None of these plans, to my knowledge, cover certain
comman causes of disability such as incompetence or senility. These
are simply left out. They are not insurable. ' .

- Over the years, the insurance industry has always excluded mater-
nity benefits under individual policies. If there is-a buck to be made,
I am sure that the insurance companies would do so. They have not
been able to market disability policies that provide maternity benefits
because the anti-selection on the part of the prospective insured could
.be ‘expected to be so costly that it would price everyone out of the
market except one who expects to have a baby.

“In summary, I would merely state that having reviewed the cost
estimates in-the Gilbert case, T find they are as valid today as they
were. Adjustments would have to be made for cost of living and for
the rise in the average wage, and average benefits. '

Mt. Hawxkins. Thank you, Mr. Jackson.
Next we will hear, from Mr. Peter.T}?'gxton.

?

"STATEMENT OF PETER M. THEXTON, ASSOCIATE ACTUARY,
" HEALTH INSURANCE ASSOCIATION OF AMERICA, AMERICAN
COUNCIL OF LIFE INSURANCE e : :

Mr. Trextox. Thank/you, Mr. Chairnian. With today are Mr.
Thomas Calluli, associate counsel of the health insyrance, and Mr.
Richard Minck, vice president and actuary of American Council of
Life Insarance. - - - '

My name is Peter M. Thexton. I am associate actuary of the Health
Insurance Association of America and a member of the American
* Acndemy of Actuaries. I appear here today on behalf of the Ameri-

can Council of Life Insurance and the Health Insurance Association
of America. The combined membership of these associations write
80 percent of the total private health insurance business written by
insnrance companies in the United States. ,

We are pleased to appear here today in response to a request from
the subcommittee for our estimate off the cost impact of the provi-
sions of H.R. 5055. In effect, these provisions require that all em-
ployer sponsored disability income plans and plans which provide
reimbursement for hospital and medical expenses provide benefits

. for pregnancies on the same basis as illness.

N
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Our estimate at this time is that the proposed legislation would
result in an additional expenditure for calendar y:g‘s 978 of $L.7

billion or about 8 percent more than is currently being spent foT

ability income plans and hospital and medical expense plans, |
Of the total, we estimate that an additional $0.6 billion will be

~ speént for disability incothe plans and $1.1 billion for ospital and

medicpl expense plans, excluding Blue Cross and other snch pl
Details with respect to the foregoing estimates are present in .
the attached tables. Let me highlig’ﬁ the principal elements oF our
calculations. ¢ N o " ‘ -
Disability income plans—the elements of the disability income cal-
‘culation are the frequency of preguancy, the average number of
weeks of disability caused by pregnancy, the average wéekly benefit,
and the percent of all workers who are female. .
We have made appropriate adjustinents for variations in fre-
3uency of ptegnancy between working and nonworking women, and
ifferences in earnings between women and men as they}} exist in the -
economy. | ! v
As indicated in table 1, we estimate that there are 'presently 82 -
million female workers, excluding agricultural self-employed, un-
paid family and privaté household workers. The number of births
which can {e expea{ed among such workers in 1978 is 1,358,000,
In table 2, we estimate that approximately two-thirds of the

: workgﬁ population are covered by shogt-term disability income ben-

efits. The overall average weekly wage for all employees of private
establishments. we estimate to bo about $194 per wee{.; A
For industries most likely to employ a high percentage of women,
the average weekly wago ranges from $147to $175 per week. The
average weekly wage for women likely to be affected by this legisla--
tionkin these industries, however, we estimate to be about $149. per .
week. . : . =
The actual details of our caleulation are shown in table 3. Yester-
day we provided 2 copy of this testimony, and you may have noticed
that we have cleaned_ up the, grammar a little bit, I have here an
additional paragraph which is not included, but which will be in-
cluded in the corrected copy, with your permission.
Mr. Hawrins. Without objection, the corrected copy will be
inserted at this point in the record. '
[Corrected statement referred to follows :]

\

4
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" My name is Peter M. Thexton. Iam Associate Actuary of the Health
Insurance Association of America and a Member of the Américan Academy
of Act\nriel. b apnea.r here today on behalf of the American Council of

Life Inpurunce and the Health Insurance Association of America. 'I'he com-

bined memberlhip of thele auociltionl write 93% of the total private health

insurance. buoinell written by insurance compan.ien in the United Shtel. A’

We are.pleased to appear here this morning in response to a request

.,
A

{rom the Subcomrmttee for our estimate of the colt impact of the provuions

of H. R. 5055. We appreciate tho opportunlty to preaent thia amended

verelon with addltional calculations, submitted Aprxl 15 1977. ‘ '

In effect, the provisionl of H.R. 5055 requ.i,“e that all’ employer

‘ponlored disability income plans and plans which provide reimburuement

for hospital and medical’ expenses provide beneﬁta for pregnancies on the
same basis as for ilideu

’
¢

Our estimate at this time is that the proposed legialaﬁon would re'ult

o

in an additionll expenditure for calendar year 1978 of $1.6 bmfug, or about
&% mbre than is currently belng lpont for diaabuity income pl&n.a and
'ho-pitll and med.lcal expen'e plans, Of the total, we eatimete that an addi-
tional $0.6 bulion wilybe epent for inlurlnce. company and uninsured formal
lick leave, d;nabmty income plane, and 31 0 billion' for in-urance company
hoepit&l and medlcll expenle plans (excluding Blue Cross and other such

plans), Thil doe; not hke account of the effect of certain recent state laws,
decilionl md regulationl the effectiveneu of which is in dispute. l e com-

. . ment further on this in a section at the end of our shtement and in a sepa-

@

) rate- lutement lubmitted with this statement in response to the Subcommlnee s

.T uelt : ’ ;
. Tequest. . s
-
. .
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Detnﬂp with relpect‘to thy Iorcgohi‘ eetimm' are prelented in the

ltuched hblal. Let me h!g.hlight the principal elementl of our calcnhttonn.

Dhabxlit.y hcoma Plenn\
‘ .-
- The clem&tn of the disability anome calculation are the Irequency of

pregnancy. the tverlg,e weekly beneﬂt. and the. percent of all workers who

+ are female aﬁd h(t\xred ‘and the everage numbel‘ of weeks of disability
caused by pregmucy. We have made appropriate adju ments lor variatione

in Irequency of pregnancy betwee working and non-working women andfor

. .
. @

dﬂferences in average earnings between men and women. . s

N . 5 s ” .
As indicated in Table 1, we estimate that there are presently 32
i minion female workers, excluding agrieultural, self-employed, unpaid

family and pri:\/'ate household workers. «'Ijhe. n\.xmber of births which can be

expected nmong such workers in 1978 is 1,358 000

a

~ ' In Table 2, we estimate that eppro:dmately two-thirds of the véorkmg

l

popuhhon are covered by lhort-tarm disability income beneﬁt& The over-

all average weekly wage for all employees of privnte establishments we

o

estimate to be about $194 per ‘week. For industries mos} lik{l?\to employ

a high percentage of :v.vomen, the average weekly wage ranges from $147:to

$175 per week. The average weekly wage for women likely to be affected
: N .

by this legislation in these industries, however, we estimate at about $149
per week. ' v

\The actual details of our calculation are shown in Table 3/ .

O
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We point in particular to our sstimate that the avenge beneﬂt period

of disability cluned by pregnancy h 11.3 weeks. This number is derived

! from preu.m.lmry d-.tl uxillng out of the Hamn 'remponry Disability

-3V

. *“Insurance Law and a fw”private groyp plans not having special pregnancy

llm.lu 1t is a reuonablo estimate ol the sort tln; actuu-ie- would have to
{
use in cg’—iderlng premium rates for the ldditional coverlge. The appli-

cability of clihigal medical estimates to insurance plant. must be evalu-
. ’ .

‘ated in the light of the effect of new disability income benefits payable to

prekna'nt workers as a result of this bill. The 11,3 week expenence com{

- -

pared to the 6 week clinical estimate in other teltimony. 111ustrates this.

v
.

point

The additional cost for im‘:ludgng maternity bengﬂ;s in group disability
income plans is estimated to be Séli million, or an increase of about.lo%
. e current expenditures for accident and nic-kneu' disability iv&om:e %

B ) I
benefits. ) . .

<

Hospital- Medical ‘Expenle Plans
- The ela‘me_ntl of our cllculation for hapital—medical expense phn-
include the frequency of hospitalization for .maternity, average duration of .
stay, the cont ber d.ay in the honpiul the average physician'n bill for
obstetrics and the number of women of child-bearing age in the popuhtion.
Our data were compiled in co:mection with the New York mnndatory mater-
nity ln)-urance bepeﬂt law, ;'I'hqle_ ldah are lpplicablc for costs in the State

of New York and we adjusted them downward to compensate for the differ-

ence in benefits and relative costs between New York and nationwide.



. gg' o . .
' - o
' Based on these dalculations, we estimate that thé-additional cost of
including mnornity‘cwongo o; the same basis as cwerqo for sickness in
group medical sxpehse phnl ldlnl&ilt.red by insurance eomplniel is $1. l

billion, or 5 4% in excess of what is currently being spent for this benefit.

s\l,

This estimate excludes Blue Cross, Bluq Shﬂohlq un!n-urcd phnl and

- other independent plans. The details are ‘shown in Table 4.

Gnord .

Let me add that we have dome our best to provide the Subco;mﬂttee
with reslistic estimates of the cost implications of H.R. 5055. Thesse esti-
mates are noc?uirﬂy broad and lx:diclte prlmlruy the*o’rder of mlgnitnd;
of the answérs. We have lvoidod the kind of comemtilm normlly uiil:lzod
to bo confident of ldequlte primiuml, reality was the watchword. Even so,
time was short. Any number within 20% of our total would be just as good
but beyond that range would be leﬂ&-ly quOIHODIBIO, in ou* judgement.

. The Subcommittes requested that we prepare elﬂmtu of the portion
of our total which might be lnlppuuble if, and as, new l“t.; hw', decisions
and regulations become oﬂgcﬁve. We are working on a hblq‘ of distribution
.ol the costa by state which may serve this purpose. In the meantime, for

New York, the estimates of additional cost which are included in the aggre-

gate calculations are $100 million of medical and $40 million of disability .

_income. For Hawaii, the estimates are $2 million medical and $1 million

O
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»

The New Jir-cf nd new California d!ubluty ~lncmne caveragu are

throu'b (12) o! lelc 3.

‘It is not clelr to us tlut hyl, decisions and reguhuonl in other lutel

have had or wm luve any llgniﬁcmt effect on the employer prac!lcer or
P

\’Y

huunnce covengel and, there!ore, we have not deducted any améunts Ior
such possible effects.

. Suhtraciing‘ the approximately $100 million for New York and Hawalii

LI

from the-$1. 7 billion total leaves Sl. 6 billion, .

Let me conclude by laying we appreciate this opportunity to provide

" this in!ormnuon and we are willlng to answer any questions with respect teg !

.
.

.

the cost implications of this bill.

[N .

1y
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- EXPECTED BIRTHS

Employed Perlom'excludlng. Agricultural, Self-employed,

- Unpaid Family and Private Houuehold
Workcu ) e

v ) Population (2) ~ Expected “
Age Female Workers Birth Rate * Births ¢
16 to 19 Years 2,768,000 59.7 - 165,000
20 to 24 5..315. 000 . 1zo.."} 641, 000 c*
25 to'34 8,160,000 87.4 " 713,000
35 to 44 5, 950, 000 ' . 133 79, 000
.45 and over 9,812, 600 . . (3) . ‘ -
Total 32, 003, 000 e 1,598, 000 3

-

Ailowance for lower birth rates among employed = 15%

Expected Births among employees 1,358,000

.

Source - U, S Dspt ol labor - Employment and Earnings.

(1)
" March 1977, Vol. 24 No. 3 TnbleA 23 . R
Py -
{2) 1975 S@atlatlcal ‘abstract. 'Rntel are per 1, 000 females.
. @ v . N ) .
(3) _ Less th#m 1 per 1,000 <y ’
a
b "
s.ﬁ 7 -
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. o : TABLE 2

INCOME PROTECTION COVERAGE

-\ : ¢ ' m ‘ *
1. Persons Protected for Short-Tetm Benefits - Dec. 1975 ‘
‘a. Group Policies |- 28,607,000 .
* : b. ‘Formal Paid Sidk Leave Plans 19, 400, 000
B c. Other \ 2,500,000 -
; ' Tofal, 50,507,000 !‘N
’ ‘ 2)
2.-  Empldyed Persons - November 1975 74, 660, 000
3. Percent of Employed with Short-Term )
Benefits (1) ¢+ (2) . 68%
iy Gross Weekly Earnings February Calendar®
: 1977 (3) 1978 (4)
a. Total Private $182.16 $ 194.00
. b.  Wholesale & Retail Trade . 138.36 147.35
’ c. Finance, Insurance & R .
- Real Estate 164.72 175.11
d. Services ) . 153,77 163.77
e. Weighted Average of b,, candd  149.16 158.86

(1) Source Book of Healt}lnaurance Data 1976-1977, p. 30

(2)  U.S. Dept. ofcLabor - Employment & Earnings, Vol.. 22 No. 6 -Table A-22

(3  » " " " " . . " vol.' 24 ;‘10. 3 " c-1
(4)  106.5% of Feb. 1977 averages, averagé increase from Feb. 1976 to
» Feb, 1977, = - . _
1 ’ - .
v
N o <
A - 1
’ -~
N
]
-
?
197
-
. .
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11,

12,

13,

*  TABLE3

COSTS FOR INCOME BENEFITS FOR PREGNANCY

. UNDER SHORT-TERM INCOME PLANS

.

Expected Births ambng employeces - Table 1 ‘|

. Percent of employees with Short-Term Dencfits -

’ Table 2 (3) .

Expected Births among Employees with Short. Term
Benefits (1) x (2) M
Average Weekly Wage ai;plicab_lc to (3) - Estimated as
94% of Table 2, line (4) (e)

v

Average Duration of Prénancy Disability Bencfits*

‘_Average Pergent Benefits Currently Paid - Estimated

Total Costs « Annual Basis (3) x (4) x (5) x (6)
. P )
Percentage of Employees with Short-Term Benefits
that provide Maternity,  including all Cali{ornh— ‘
Congreuioml Record, 54403 .

L ]

Average Weekly Wage npplicable to (8) - Elumzt;d

Average.Durltion of ‘Pregnancy Diubility Benefits
~ : Provided

Avérlge Percentage .Bene{itl Currently Paid - Estimated

Total Current Costs (3) x (8) x (9) x (10) x (11)

Additional Costs to Income Benefits for Pregnancy -
ual Basis (7) - (13)

Based on eT'p_erience under Hawali compulsory cash sickness
plans and-some other privately insured group policies, havipg

a one week elimination period and a 26 week or longer
maximum benefit period.

g\ ,_m,.
)
- (

\ - -

.\
3

« -

¢ ‘ !

1,358,000

68%

923,000

$149
11.3 weeks
60% .

[

s§3z million *
60%
$156

6.2 weeks
60%
$321 million

$611 million
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4. (2) x (3) (4)

TABLE 4

» . - 3

AND CA XPENSE BENEFITS FOR

PREGNANCY HOSPITAL AND MEDICAL EXPENSE BENEFIT PLANS

ADMINISTERED BY INSURANCE COMPANIES *
- =

..‘ A : o « $ Million
%1)  Group Premiums in 1975 . $ 13,456

(2) _ Project to 1978 at.15% per year . -8 2p, 75\2
. - - ’
(3) (a) Prégnancy benefits currently provided as a % of

current total : ~5,2%

-

L] ~ oy
() Cost for pregnancy benefits mandated by
Chapter 843 of New York Laws of 1976, as N .
a % of current t 11.1%
(¢) Increase in New York, (4) - (3) 5.9% .
N >
.."(d) Adjustment for unlimited Hospital days instead
! mum (3.8 average + 3.6 average)
* and highe relative level of current U.5,
benefits compared b¢.N. Y, benefits (+ 1. 15),
net iWerease

L)

5. 4%

$ 1,120

Notes

(1) Source: Annual Survey of HIAA published in Sourke Book of Health
. Insurance 1976-77, page 52

(2) 'Rough projection based on trends of last two years.

(3) Based on unpublished survey of six of eight largest insure of
persons in New York State for hospital and medical expenses

. These insurers write about one-half of the total health insuranc
written in New Yqrk by insurance companies. -

\
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Mr. Taexton. We show that the average benefit period of dis-
ability caused by pregnancy is 11.3 weeks. This number is derived
from preliminary data arisipng out of Hawaii temporary disability
ins ce law, and a few private plans not having spgcial pregnancy
limitations. . v o :

It is a reasonable data_base estimate of ‘the sort that actuaries
would have to use to set premium rates for the additional cove

The additional cost for including maternity benefits in disability

, income plans is estimated in table 3 to be $611 million, or an increase
of about 10 percent of the current expenditures for accident and
sickness disability income benefits. . ' .

Hospital-medical expense plans—the elements of our calculations
for hosFitn]-medicn]. expense plans include the frequency of hospitali-
zation for maternity, average duration of stay, the cost per day in the

. hospital, the average physician’s bill for obstetrics and the number
of women of ¢hildbearing age in the population: ' :

Our data were compiled+in connection with the New York manda-
tory maternity insurance benefit law. Those data are.applicable for
costs in the State of New York and we adjusted them downward
to compensate for the difference in benefits and relative costs between
New York and nationwide.

Based on these calculations, we estimate that the additional cost
of including naternity coverage on the same basis as coverage for
sickness in medical expense plans is $1.1 billion or 5.4 percent in
excess of what is currently being spent for this benefit.

This estimate excludes Blue Cross and Blue Shield, uninsured
plans, and other independent plans.

Let. me conclude by saying that we have.done our very best to
provide the subcommittee Wiﬁl estimmates of the cost implications of
H.R. 5055. We appreciate this opportunity to provide this informa-
tion and are willing to answer any questions with respect to the cost
implications of the bill. .

Mr. Hawkins. Mr. Thexton, do T understand that you are esti-
mating the additional costs to be in the neighborhood of $1.1 billion.
Does that- exclude costs in the States that are already providing:
inaternity disability benefits, or are you adding that on to those
States that are already providing it.? oo

Mr. Tuexton. The only State that requires these benefits is New
York, unless Hawaii_also does. .

Mr. Hawrins. The testimony was that 14 States have laws oper-
ating, bt T don't know to what extent they operate at the same
level.But the testimony before the subcommittee is that there are
14 Stn}es, where T assume there are some plans already in operation.

Are vou considering States in which plans are already in opera-

< tion, which would not really be affected substantially by the passage
of this bill.

Mr. Tuextox. I will have to get back to you in response to this
question. T just don’t know. o : .

Mr. Hawxins. If vou wounld care to submit some additional testi-
mony which will at least reflect, in your cost estimates, some cqn-
sideration of the States that already have plans in operation,-the
suhcommittea, will keep the record open for that information.

[Information requested folloys:]

’
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ThoWhlnhdullquéoﬂlwdmd&h
Bill includos thosa statos h'hlchmh'l. d-ch!au nulr.gnht(m‘

appeoar to have imposed the cost cﬂ'oct we hv. been discussing.

in our smended statornont we indicate portion of our initial sub-

. . *
mission which is for New York and Hawati, apd we dnductcd these amounts.

The effectivancss of new _d’cyol'oymonh in New York s fairly clear. ;‘ .

For California, New Jarsey l\nd Bhode|lsland our catimates zlrcady

included the effect of the limitod pregnancy efits prescribed there. -
b )

In other states, effect of thedawh, d ions and regulations related

to disability income and/or hotpihl medical benefits, {or pregnancy, is
i - N B

not cloar, Tho insuiance industry bas not received a -l‘dﬁant volume of

-ddiﬁoml nquent- from unployen for thch bqnoﬁtl in these states.

Even if &c o!loct i; comﬁd. cmrl.e h‘hc njr: other lhto- monﬁonod

1n cther testimony to tho Snbcommittu. which we' aonb: because of the 1”
volume of covoragn requests, ‘our estimate wuld be reducod by $100 milnon
for disability lncoma or $184 million for h?apuai-mcd:ul. loaving total
increascs of §. 5 billion for disability income and $. 8 bllllon for hospital-

< qnedical, & total of $1.3 billion.

-
. o P .
v
. -
- <
' i
-
-
4
> .
- ¢
- . .
N
o \ -
Kl
|
. ‘
I
.
.
By
*
M . .
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' Chamber of Commerce ‘of th ind States 1018 1 STREET. Nw.

NATIONAL. Mmm GROUs

- \' . som -ase.e120
v April zJ ~1977 . )
. ‘ ) ,
. B f N A '

The Homorable Augustus Hawkins ! '
Chairman L . . .
Subcommittee gn“hplayunt Opportuniti s ’
Bouse Committee on Education and l.abor . .
U.S. House of Representstives [

* Washingeon, D. C. 20515 ! :

| E R N

‘Re: Supplement to 'reatindny of Chamber of Commerce

of the Uuited States on ﬂ R. 5055/6075 .
Deat Mr. Chnier ) ) T .

Since our testimony before the Subcommittee on April 6, we have *
sade an attempt to gather additional information on cost eXperiences in -’
states which mandate pregnancy disability coverage. Wenc‘losed letter

e

. (Attulmnt A) from Psul Jackson concludes that an zrage increase in costs

«

of at least 20% where pregnancy disability coversge is required is likely
baged on the Hawaiian experience. For your furthgr rmation, I have .
enclosed an excerpt (Attschment B) from the Federaf Bir Association "Employ-
ment Topics and Commentaries" newslettes for March 1 77 1listing the curreat .
legal status of some state pregnancy disability~requirements. Generally, d
the requirements either have not reached final court resolution or the
requite-ent is too new to produce relisble and accurate cost experience.

Sm questions at the April. 6 hesring were directed at ascertaining
the aversge length of pregnancy disability. In her Supplemental Supreme
Court brief in the Gilbert case, Ruth Weyand reproduced (in Appéndix P)
the 197375 experience ‘of the Xerox Corporation pregmncy disability program.
(Brief, page 25a) Dissbility days ranged from 10.7 weeks in 1973 and 12
weeks in 1974, to 11.5 weeks in 1975, all substantially longer than the
supporters of H.R. 5055 cﬂticipato. A M

One of the major probléms employers will face if H.R. 5055160751
becomes law will be deteninin‘the point at which a pregnant employee becomes

_unable to work. The legislstion provides that employers must provide dis-

sbility leave and/or pay to pregnant employees on thesame basia as other
persons unable or able to work. Thus, employers who grant females six

weeks leave and disability pay under voluntary plans now——without a showing of -
sctual dissbility--would be hard pressed to explain under H:R. 5055/6075 why -
one group of employees is entitled to leave and benefits witfout proving .
disability. - Pregnant employees would have to prove disability, and some ™
doctors allow their patients to work virtually up to the day of delivery,

vhile others may urge long "rests"before and after delivery. Thus, deciding .
the ‘actual périod of disability could become a very difficult experience for
both employers snd pregnant uplcyeen.

(24

80-680 O - 77 - 8
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Lastly, although I have not sgen the tranacripe, 1 may have
cited our tsstimony as including cost figures under s stste mandsted
. plan.. Although one set of figures (disabflity durstion on page 3) |
did come from s stste.with mandated coversge (California), ths cost
dats cited on page 6'is from s volungary plan in a state that doea
not rsquire such coverags: -

.0 A
For your information, I have 4lso enclosed for the record
¢ @& copy of an article on pregnancy dhlbuity,puy*!ron the Busineas
+ Insurancs magszing of March 21, 1977 entitled "Pregnancy Disability
Pay 1s Coming-Eventually," (Attachment C). The article points out
that providing full miternity disability coverage;would cost each
/o citizen $6.50l, : ) L
) . _ . o~ ,
I hope this, informition 1a of interest to you. If we can
be of additional sssiatsnce, please be in touch.” .

- Ve_ry trtly yours,

-

AR B G. Brockwel lieylin B
. Labor Relations Attorney
) 7 (202 659-6103 &
Enclosurea . o \
MR . A
PR
'..‘\\ - "‘
K
d k]
. » ’
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. ‘ \ S
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hoa) 4sa-0as0

 April 13, 1977

i

»

Mr. G. Brockwel Heylin

‘Labor Relations Attorney

Chanber of Commerce of the :
.United States . - : T

1615 H Street, N.N. A

Washington, D. C. 20006 ~ a

Re: H.R. 5055 . ’
’ .
Dear Mr. Heylin:

You had asked for information regarding the added cost of pre-
viding disability income benefits under sickness and accident policies®
for normal maternity cases in those states which have Tecently required
the inclusion of such coverage. In Hawaii, where it has been suggested

¢ that there was no added cost, the Travelers Insurance Company reported
in a letter dated September 30, 1976 that with annual Hawaji TDI'benefit
* payments running’about $600,000 per yéar, 17.0% of total benefit payments
-were attributable to pregnancy in'1974,} 18.5% in 1975, and 21.6% in 1976.
The Aetna Life Insurance Company, with about a quarter milYion dollars
of annual claims, reported maternity claims at 8.8% of total claims in
1973 (regular maternity was added on May 8, 1973; plans Previously
s covered complications of pregnancy only). In 1974, maternity claims .
amounted:.to 26.6% of the total, and in 1975, 26.7%. Finally, the Metro-
politan Life Insurance Company reported its experience on their largest
Case covered under the Hawaii TDI law. Maternity-claims amounted
to 10.93% of total benefits in 1973, 29.26% in 1974, 25.0% in 1975, and
20.8% in 1976. The Metropolitan also included the experience of an addi-
tional firm for which during the first eight months of 1976, maternity
%, claips amounted to 47.74% of total claims. The foregoing facts were in-
. ‘ cluded in a reply brief for General Electric on re-argument before the
Supreme Court of the Gilbert Case. They syggest an increase in disability
- *costs on the order of magnitudo of 20% for the average employer.

v

+ , You also wondered about the reference to actuaries basing dis-
sbility dests on s 1947 table. The 1947-49 table of male experience is
used as & standard against which current experience is measured. Female
sabular claim factors used with that standard were based on 1957 experi-
ence. In developing cost estimates, however, the most recent experience

. in the Reports of the Society of Actuaries would be used. For example,

O
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in developing figures in mid-1973 for the General Electric case, I used’ )
experience gon the 1971 Reports of the Society of Actuaries which in- o
cluded experlence for policy years 1968, 1969 and '1970. That experience

was then adjusted to reflect an estimated decline in the birth rate

Bich had taken place up through mid-1973.. Similarly, current estimates
would be based on the 1975 Reports. of the Society of Actuaries.

. The 1957 female experience indicatkd that the cost of a plan .
with six-week obstetrical benefits for a female employee would run about
215% of the cost for a male employee. The 1975 Reports, however, show
that this difference in cost is too small since the ratio of current costs
to the standard factors runs about 95% for all-male groups to perhaps 115%
for all-female groups. Thus, based on the most recent experience, ‘the
215% factor would become about 260% (i.e., 215 x 115/95). The point is,
however;, that current costs are npt estitjted on the basis of 1947 tables.
These tables are merely used as standard®to measure relative costs of
different plans. To object to the age of such a standard might best be
dompared to objecting to the use of the metric system on the grounds that
it is over 100 yearsgpid.

Finally, I have a‘x'xalyzod the costs presented by Mr. Thexton in
his testimony and in my judgment, he has ssricusly under-estimated the
costs. Firs¥of all, Mr. Thexton's costs are based on recent Hawaii exper-
ience which developed an average duration of benefits of 11.3 weeks.

iroad Retirement sickness benefits. as reported in the 1975 Statistical

Supplément have a lz-weak average benefit payout. Major insurance companies
now charge between 2-1/2 and 3 times the six-waek tiaternity rafe for full
maternity benefits, which donverts to a 15-18 week range. The costs being
eséimated by Mr. Thexton are very sensitive to the@@fation of benefits..
For example, if his costs had been based on 13 weeks of benefits instead

- oF 11.3, his additional cost of $611 million would have increased to '$751
million. .

” Secondly, Mr. Thexton estimated only the additional benefit pay-

. 'ments that would be made to covered individuals. On the average, insurance
company premiwums. for short-term disability plans approximate 123% of claim
payments because of claim settlement.costs, premium taxes amd administra-
‘tive expenses involved. If the $7s illion figure were loaded 23% to get
to the premiunms that plan sponsors \fx%: have to pay, it would become $924
million. : '

Finally, the 1.3 billion estimmte in 1973 for the General
Electric case inclided roughly $800 million for insured sickness and
accident, $400 million for wninsured sick leave benefits and $140 million "’
for insured long-term disability plans. Mr. Thexton’s estimate is for
the insured gickness and accident portion only and so the $924 million
figure would have to be ratioed up by 1340/800 to include the costs to
‘employers under sick leave programs and long-term disability plans. This

. -
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would develop a cost of about $1.55 billion. If one then adds his $1.1
billion for added costs under Hospital-Surgical-Medical plans, the end
result would be $2.65 billion that U.S. employers would have to pick up
in nd?g'd cost; i.e., about $36 per year per vo.tkax Ws is ,s%meuhat
more significant than Mr. Gold’s $1. 5(}& e Ny
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ATTACHMENT B i
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Attachment o

.. MAJOR INDUSTRIAL REQUIRING COVERAGE CP
) ¢  PREGIANCY AS AN D;

OLIFORTA - :

" Included in State FEP Guideliries and states disability law.

No Judicial ruling yst. .

CONRECTICUT - i .
Contained in State FEP Guidalines
mwumamsuummmmmm,m
no judicial ruling yet. '

 TLLINOIS -

'(",T,Wmsuumamnumdmsnummmﬂ.mm.

ES / State assumes State law prevails over Gilbert, but no

; Judicial ruling yet. . '.

MICHIGAN. ~ o v B
Contained in Civil Rights Department Guidelines and in the £Tvil™ .
" Rights Department rulings. o . I ' .
ammmwmmpmmyiiﬁumnumﬁuw,{
mt., . °L o . .

MISSOURT - '

\

mmmmwuﬂmmmm. )
smmm»mmwmyiumnmmmmmnmgmm. o

NEN JERSEY ~
Contained ih Stats FEP Guifielines and in State (rmission rulings.
‘MMWMIHWMGM,M% v
Judicial ruling yet. i

NEW YORX - , ‘
Contained in State FEP Guidelines and in State Commission rulings.
. By judicial ruling, State law prevails. ]

mmmmmmmjmmm.
State statute prevails over Gilbert. : ..

M:hjorﬁmmmteefﬂntdpmtrﬁul&ma,qe,gtmua'
disability include.Chio and Texas.) o

1 : . .).."
o kRS
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b . ATTACHHEN"!' C

" 38/ bibluase surans. Maceh 3t. 1977 s

"SPEAKING OUT

Pregnancy disability pay

_is coming—eventually -

By Peter Downes . teme dre Duees squal than others
v of : . put -hlh -:lclup
Trading & Production Corp. of 3 related
Baltimors, Md Denefila la 8 human rght. If It la indeed

& right 1o receive such

i
i
f

OLLOWING TME recsnt Supreme (s also 8 correspond.ag duty owed by
Court detision kst peivate employ- somebody 1o pay for thoss bene(its. Ms.
ors may rafues siekk pay for pregnancy re- Malamud says thet tls duty belongs to
Iated disabilities, a rash of editorials and . Amcricsn businms, po.ating out that & re-

ssmmentaries hove appeared Such sa edi- 2 verse decizion in'the G K caes would have,

sien Malamud, who among other things s more. This pre-
8 member of the York State Insur-  sumably is an snmal cost.

. amee Advisary and of the National, .

Tasks Fores om Discrimination in Insur- This arpmment falk 10 mention what
ance. Ms. Malamud lisned Use decision the textbooks used o call the incidencs of
%0 the Dred Scott case which overturned The may
Congressional attempts ln the 1830s to  pay the Insurance bill dbut it la John Dos,
limit stavery, . o bla customer, who will put up the monay.

would require trom the John Does of
this try an invohintary Gux ot 2 rata
snnum- The ac-

anllity many

the sompulsory states can selve’any prob~  (fore, she la saying in effect that the entire
- of by metng’ with of the Unitad ‘States has the
any Kind of dlsability prograin’ This, of duly 1o pay s tax 1o provide maternity
sourse, la not iTue of every smpleyer since  beneflla 10 the mothers of sil
ity are loched into programs pegodlsted in the United Slates.

under unlon contrsets These programs in belidve thess argumenis to be cogent
the sbeence of legislalion to the conkrary Ry thia [ do not mesn (hat [ am arguing

i
§d
il
g

ler sctual benefit or none at ol .
Agaia, 1 am not saying that thia is =t
right way to do things but marely illu;-
trale the way in which such 8 matter h:
besn handled outsids the US., wheth
by way of children’s allowances or mater-
nity benetits. FYor my own part, { do nc-
belisve the question of 3
ters Into the matter ot all b
1 involved la simply & socisl declaio:..
Proponenla of maternity benefila are. 1
Jfact, simply members 8 movemer
_struggling to changs US. sthucture

Te summarise, we have on the one hand
the supporiers of the status Quo who a°
that with the possible exception of cur-
tain stale plans, disability programs *ari

_ voluntary in nature’ and beneflla“may «

negotisted, granted or withheld ot wil |
- It la Ukewise pointad out that pregnancies
s y decision.
and thus it Is the responsidility. of the
parenla to finance the birth. Financial con -
siderations plsy_ 8 significant role.

-Opponenla of *this point of view sa
thet lifs La not like thet &t all and that at

employer agrees t R best these argumenla are outmoded. Noi-
agrees to acoeph. & decision will geoner oc later have to.be« withstanding IPO groups and their iik.
made a8 1o wheither such a benefit Is in _babies wiil still be born. However, a sls-

More than I sa Illogical situstion. It it Is Mahmmw-mmww,fnumm portion of the werking populs- |
diecrk y o exclude bena-  ulation 8t large has the duty of paying for - Uoa La dependent solaly on ila wages ard
fits fram & program, b 1t not more discrim- :ﬁwlhmhmmmmlwd‘ 1t la socially desirable for these workers

Inatory 10 deprive some wormen from. per- 1t s such & right but sadly -t whatever status they -
ticipeting 1n any kind of Program? Thla nevertheless, that Title VIl of the Clvit - may possess and nov see it damaged wheis
would nol srise in New York, ior example, Righla Act must be changed Ly put the giving bisth to children. o this end. it
where the state disebility program stipu- - matier beyond doubl nay be argued that to avold disgrimina-
lales \hst thers shall be a minimum level To my mind just sbout everything slse  Uon  maternity benefits rpust  becomn
10 oI But in Tenss, in connection with the G, K case s irvele-  availsbla (G all and the population 8t larze

» state at readom, ene might see  veal. It does nol mitler what Other bene-

* Mre. Johnssa receiving & benefit because fila the plan includes whether ‘they be

she worked for the right where- le-oricnted or otherwise. Such plans
an Mrs. James, her nest doer neighdor, may include vasctomy, proatatectomy.

recel
Orwsell soid, “all soimals are equsl but 8nd tbal lgstion. but the inclusion of

must be cocreed Into financing them.

Viewing of the United Statce
during the years, 1 think that 1@
will be ol time before benc-
fila will be svailable—but just how

much time § de not anow. \ N
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Mr. Hawkins. Mr. Jackson, T was going to ask the same question

v

of you with respect to the cost estimates that you have, To what

% extent have you taken into consideration the States that may have

lans already in operation which would not be substantially affected
Yy the passage of the Federal law. :

-+ Mr. Jackson. The States that have plans in operation.

- Mr. Hawxins, States in which the law operates already. 4

Mr. Jacxkson. Looking to our own clientele as a guide, there are

~ very few companies that actually have changed their plans by reason
of any State laws. We see very little evidence, for example, of nation-

Wide employers changing plans in those States to provide this type
of maternity income-benefit. .
The effect % still. prospéctive; even-though the law was passed,

- their impact is not all that clear., '

r. Hawkins, Tt would seem to me that if the State of New York
already includes this in law, the provision-which. we are attempting

_to,make Federal, and the plans are O{)erating already at some cost

to the employers in that State, it would he, it seems to me, not fair
‘to’say that this bill itself is going to add to the total cost to the
operation of those ‘plans as, let us say, the State of Nevada which
does not or may not hate a plan. .- : : o

I can understand. that you could lump together all of the women
in the work force and say, pregnancy is expected in a certain number
of cases, and the actual ¢ost per individual is such and such.

Ttiwould seem to me that you should, also talke into consideration
the actual (é& in tlte States ‘that already have such plans in opera-
tion, and woald.not have to'materially change, © - . '

It would seem to me also that this must also be considered the con-
cluding testimony of M. Heylin for the Chamber of Commerce,
Which says that, the bill poses serious threats to the financial position
of disability plans. © .- : O )

It would seem to mo also that you would have to somehow give
us twhat has been ‘the experience in those States which have gone
ahead already to include plans, and whéther. or not this serious
threat has developed in those States, - d - :

:+1 am not aware 8f the expérience qne way; ot another,.I amr simply
saying that it would be’ helfful to this cohifnittee to know whether

. these sericussthreats. ‘which, yon imply, have alréady developed in .

little low. | -

the States wheré we krlready haxge some experierice. -
Mr. Hevuin, Mt Chairman we did refer to the experience of an

‘. .".,emp]oyer in a Stafe, which did recently add:this coverage for its

.employees, and it was about & 20 percent incfease. To us it seems &

e e ] .
- . We-would be hmr;ﬁy) to cleck dround and see if we can find some

- Mmore employers ,who have initiated such plans, and what the cost .

increases have been. We still think that 20 percent. is substantial.

- "Mr. Hawkins, We are talking about«private plans under State
law, and State-operated plans which include pregnancy disability
coverage. 1 thinlc.that it wolild be of interest to the committee.

Mr. Carrotr. Inja niinber-of thess States, many of the decisions
really have not been imblemented ns yet. Even.in New, York, where
the Court of Appenl§ did hold directly contrary to the U.S, Supreme
Conrt-decision,-a,hg} this case is under petition for>rehearing, that
decision has not; been implemented. " S .

: .

r2p=->
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So what we will get back to you is whatever information there

.is. T would doubt that there would be very significant change, since
these lawsare in the state of transition and irnplementation.

» Even where these decisions have been made human rights com-
missions, they have not been generally conce({‘;d by employers or . ,
insurers. . ~

Mr. Hawxins. Even if that is the finding, it will make the record
" clear as to what the actual case is at the present time.

Mr. Minck. There have been several States that have had com-
- pulsory cqvernge enacted. That is a requirement by the State that

employers provide disability income benefits for short-term disabil-
ity for their employees, ahd one of them was New Jersey.

. They did add a maternity benefit to their plan. It was required by

the State. It was limited to 4 weeks, before, and 4 wgeks after pieg-

.nancy\The State plan was losing money at such tf':npid rate that

such a change was reqtiired in théJaw. .

I think that the history of that shows that in fict there was'a
yuajor threat to the solvency of the State-plan in that particular
circumstance. ! :

Mr. Hawxkins. Was thaf o State plan or'a private plan?

Mr. Minck. You-have your option in.New Jersey. The State plén
was being driven down. The funds dropped from, T think, $150
million to something like-$60 Mmillion in a fairly short-period of time.

Private plans which were competing were, of course, able to an-
propriately ptice, So théy did rot have the same difficulty. But there
were substantial increases in the premium rates that they had to
charge. A " ' T

Mr. Hawxkins. Thank you.

Mr. Sarasin? - :

Mr. SarasiN. Thank vou, Mr. Chairman.

Gentlenien," Mr. Ieylin, in yvour testimony youn point ont that 90
percent of theplans provide disability for sickness and accident for -
a 15 to 26 week period, and only 4 percent of the plans are limited
to 8 weeks. ) T

Am I reading this bill improperly; or does it say that if this bill

s through, those 90 percent of the plans that are in existence will
ave to provide disability benefits for pregnancy for 4 to 6 weeks?

Mr. HeyLin. That is correct. Whatever the length of the disability
coverage, they would have'to provide pregnancy leave for that period.

Mr. SaragiN. It would be improper to limit it to 6 weeks?

Mr. HevLiN. Under the language of TL.R. 5055, section 2, T wonld
think so, yes. c .

Mr. Sarasin. I think that this would provide a tremendous burden
on the plans. If most of the negotiated plans provided for 6 weeks
then it would beappropriate. A Y

What is the ultimate result other than watching these plans bring:
’down ‘their disability period to find themselves more in line Witg

the pregnancy benefits, which would be to the détriment of the men

and the women. . ' o
Mr. HErrin. One problem is section IT of the bill, and T have not

- had a chan@e~o look caréfully at it. T don’t think that the employer
‘would be gllowed to reduce the other benefits to 6 weeks. I think ﬁh:g
you would have to raise the pregnancy coverage to the same leve
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the other disability benefits. So, T don't think that there would be
any cost restraints on that. _

r. SArasiN. That is the way that T read section II as well. ‘That
is another part.that bothers me. - :

«Mr. JacksoN. T think that one of the problems here is that most of
* the plans that are in existénce, that provide benefits for sickness and
accident are aimed at a form of disability where there is an imme-
diate loss of income, and there is no advance planning. :

The average pay-out on one of these sickness and accident plans
is only for'a 2-week period. These cover mainly the short-term’ prob-
lems. The plans have controls that are aimed at abuse in that area.

- Simply taking normal maternity cnses, and calling . them -gickness
or accident disability, and forcing them under these plans, will cre-
ate problems. The controls that operate to eliminate abuses under
sickness and accident plans such as collecting too long, or people

putting a claim in too early, will not work in the area of

maternity. ‘ c

-1 think the experience of the employers that have tried it is
that something special in the way of controls is required, some
new controls are necessary. Even in the case that Mr. Heylin
cited of a company which allowed 13 weeks absence for reg-
nancy, controls were instituted and the absence was reduced
to 7 weeks.

I have not seen section II of the bill either, but it sonnds. to
me very much as though the institution of special controls would

t be permitted. And yet nobody provides these kinds of maternity -
benefits anywhere else in the world without special limits before and
after delivery that are shorter than the sickness limits.

Section IT appears to say qh/zit'such contro]s would be illegal. But
they may be necéssary for the opération of a sound plan in this area.
. Mr. Sarasiy. T think that, you make a very good point in attempt-
ing to take the situation.of maternity benefits and apply it to the
sickness and- accident policy. They could not be worked in under the
., -4me condition. - . : _
If this legislation were enacted, what would prevent the pregnant
woman_from being hired, giving birth, and then quitting her job?
Mr. JacksoN. They do, that now, and there is nothing that could
prevent it. If mothers want to stay home and raise their children,
that is another right that they have. Obviously, this should not be

prevented. ‘ -

- One of the controls that exists on the short-term sickness, if people
abuse the sickness coverage..this shows up in their absence xecord
and it affects their career. They end up getting lower raises. They
may end~up getting fired. if their absence record is too poor. :

That type of control, the threat that an individual will not get a
. pay increase, does not exist for that portion of the mothers who have
a job and leave when they have a baby, with no intention of returning.

So this one area that helps to control sickness benefits, what the
employer can do in supervisory actions on the return to work, just
does not exist in that tyne of situation. . .

Mr. Sarasiv. T think that Mr. Ieylin’s testimony points out, if
the studies are correct, 40 to 50 percent of the females taking preg-
nancy leave do not return” to work after their bibies are born.
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-Whereas almost 100 percent of the workers taking disability leave do.
« We are talking about two different situntions. They are both cov-

_ered b msurance, and we are looking for programs that treat them
" both alike when, in fact, they are not %1ke

Mr. Jacksox. We are not, talking about 4 disability that can be’
checked by a physician to see if, the mdwnduul 18 stn]l disabled, and
if not she should go back to work.

Mr. SirasiN. Aren't we then saying. that becanse of the pro-
visions of Section II, which prevent you from changing your plan,
that the maternity benefits mandated by this:law would be 13 to 26
weeks, regardless of the condition of the mother, that she could stay
off for whatever lengtht of time others would' have under the par-
ticular policy, and then come back to work, and not be encouraged
to come back earlier? :

Mr. Heynin. That is certainly possible. { ‘

Mr. Jackson. There is a good deal more control in this area of the
individuals with typical sickness and accident cases. Somebody lS
well one day, and then comes down with a fever, breaks a le
something, and the next day they are sick. They-may be in the hos
pital. They may have a _period of recuperation. where there is a
%eetlon of a matter of a few days as to when they will recover.

ut it is really’ very limited in that area.

In the normal p ancy arca. there is a greateér transition that
stretches out over tfxgnfnll 9-month period, where obviously at the
end of the period, the person is disabled, and at the- begmmng they
are not, and almost at any point in between they could clalm that

lsablllty hag commenced. ’
a_tMing that can be said about insurance coverage is that
1t has been demonstrated pretty clearlm:r the years. that the ex-

istence of insurance coverage affects absences. When people
collect benefits for being absent, instead of losing full pay for a
period of time which encourages them to come back to work as fast
as they can, they receiveshenefits, so that pressure is lessened. It
does have an effect on claim rates.
In the dlsablhty area, after all, vou would think that the state
of disability was n medical state. Yet, you :look at situations, like
" the auto m(‘lustl'v. with the heavy lav oﬁs of 19.)7 and 1958. T remem-
ber that the rate of disability doubled. This is because individuals
who do not have money 'look around for places where they can get
~ some. They file claims, and it is impossible to control all of these.
The experience of this coverage is that it is ndt related to a pure °
physical condition. Tt is very. very difficult to control. With, the
maternity benefits, the controls would have to- be especla,llv de-
%ed for them in order fordthe plan te work. pr operlv ‘
r. SarasiN. Is there anyone on the panel familiar with the -
State plans that have been. dlscu%sed7 Can yon tell us how they
handle those plans#
Mr. Mixck. The pattern ds specml‘ matermtv ‘beyefit. Again,
. other alternatives have heen ‘considered. The point thatq\{ - Jackson
made is, I think. a very important one. in costing. I don’t think it
can be overemphasized. Tf vou look at the experience in a State be-
fore a State plan comes in, yon will find the duration of claims in-
creased markedly after the plan has been in existence for awhile.
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“The point being that, there is not the economio pressure to.return .
to work that there was before. In man instances, disability is some-
thing that an employee could go out of the way with on a given date.

I think that analysis of experience by the consulting actuaries
for several of the States involved show that there were differences
of up to 8 weeks,in average claim duration for maternity once the
plan had come in, as €ontrasted with what was being experienced in
the State before. . ot

Mr. Sarasiv. The State plans that you are familier with mandate

.the maternity benefits, but they treat that as something separate and
apart from ordinary sickness and dishbility. ]

. Mr. Minck. Yes, sir; the benefit is limited in- durdtion, and is

+" provided ‘on somewhat different terms: S ’ '
Mr. SarasiN. There does not have to be comparability *between

* maternity benefits that ate provided, and whatever other benefits -

are provided by the employer as would be required in this
legislation ¢ ,
.Mr. Minck. That, I think, leads to another point:
. Earlier there was a question, I think, of whether an employer
could provide benefits that treated both meh and women the same
with regard to pregnancy. I think that an employér can, in the
field of medical cost, provide no benefits for cither female employees
who become pregnant nor for the wives of the male employees who
become pregnant. - L . o
at, I think, would be prohibited by this bill because it, talks
not about treating the employees equally, but rather about pregnancy
having to be covered just as any ‘other sickness or accident. - ~ -
Again, it seems to me, it is addressing a condition rather than
~equal treatment of male and.female employees. A
. Mr. Sarasin, I am 4 little bit confused. Maybe I ought to ask
you again. ‘ ' ’ : o
" Mr. Minck. ICurrently, if you have a plan that pays for medical
bills. and hospifal care, pregnancy may be excluded from such a
plan, whether the pregnant person is a female employee or the
v;life lof'a. male employee, where you are covering depen ents under
the plan. - ) . e
* Mr. Sarasty. Or they may be included. - e
Mr. Minck. It is done bﬁv{mys. 'They may be included on a

N
—

- different bhasis than you no ly reimburse. It could ba on a flat
basis of $500 for maternity fits, -
Mr. Sarasiy. Wouldn't it. be more typical if the wife of a male
employee and the female+employee would_be entitled to the same
. medical benefits. but not a disability payment. o .
Mr. Minck. You do not ordinanly’ provide disability payments -
to dependents, just to -employees. But ‘that is erfectly equal treat-
‘ment, I think, to both classes of employees, whether they are male
- or female. The snme amount of economis loss is‘being repaid. I think
that this would'be prohibited by this bill, because the bill says that .
you have to treat pregnancy the same as mjy other disability.
© 'Mr. SarasiN. I am not sure tha¥ I follow that point.
"~ Why do you.say that this would be prohibited? ‘
Mr. Minck. The bill is drafted not in terms that you treat your
male employees the same as your female- eriployees, but in terms

,
14
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‘of saying that you make.the same treatment for pregnancy that you
do for any other disability. . ‘

So that would mean whether the pregnancy involtes the wife of
a male employee, or a female employee, you would have to provide
the saine medical benefits on the samg terms that you do for pneu-
monia. S _ . ‘

Mr. Sarasin. ‘The same terms as you do for pneumonia. . g

Mr. Minck. You. could not have a $500 flat benefit. You would .
have to provide—if it is a major medical coverage—you would have
to provide for, after the deductible. is made, 80 percent of the total
costs involved. - :

If you have a hospital surgical, it would have to be the number
of days in the.hospital, whateveryour daily rate benefit is, and so on.
- Mr. SAra8IN. Somehow it is not getting through to me. Maybe I
will get a chance to discuss it further with you. I am not sure that
I understand” the point you are making. .

Thank you, Mr. Chairman. e, e,

Mr. Hawkins.-Mr. Weiss. : -

Mr. Weiss. No questions.. . - : .

Mr. Hawxins. Thank yon again for your presentation. You have
been most helpful to.the conmimittée.~We. will appreciate receiving'
the additional information yhich has been requesteg. . ‘

The next panel is composed of Mr. Ethel Bent Walsh, Vice Chair-
man, Equal Opportunity Commission, who is accompanied by Ms.
Issie Jenkins, Deputy General Counsel, EEOC; Mr. Drew Days,
Assistant Attorney General for Civil Rights, Department of Justice;
and Alexis Herman, Director of the Women’s Bureau, Employ-
ment Standards Administration. Department of Labpr.

The first witness is Vice Chairman Walsh of'the Equal Oppor-
tuniey Commission. , ‘ c*' o, ' '

Mrs. Walsh, you have been before this cdmittee before, and we
are pleased to welcome you back. We look forward to your presen-
tation. We do have a written statement from you, and we will ask
you to summarize it, which we know you are very capable of doing.
We will then hear from the other witnesses in the order in which they
were called. . L :

You may proceed, Conimissioner. .

STATEMENT OF ETHEL BENT WALSH, VICE CHATRMAR, EQUAL |
EMPLOYMENT OPPORTUNITY COMMISSION -

Mrs. Wawsn: Mr. Chairman, members .of the subcommittes, as a
woman, as a working mother and as Acting Chairman of the Equal
Employment Opportunity Commission, I want to thank you for this
‘opportunity to appear today on bghalf of the Equal Erinployment
Opportunity Commission to urge "prompt passage of'H.R. 5055.

This bill amends title VII. of the Civil Rights Act t0 define sex
discrimination to inclnde discrimination on the basis of pregnancy
or childbirth. This legislation has, of course, become necessary only
because of the Supreme Court’s decision last term in General Elec-
tric Co. v. Gilbert, that title VII does not prohibit any employer
from refusing to pay temporary disability benefits to employees
absent from work because of pregnancy-related  disabilities, even
though all absences caused by any other disability are covered.
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The @ilbert decision has left a_(fnping hole in the protection

- afforded by title VII to women—discrimination on the of

pregnancy continues to be a significant barrier to the equal parti-
hollxa;falw%men] in the gd)or. market, '
- The Equ mployment Opportunity Commission recogfiized this
problem in the Commission’s first annual report, where we gaid that:
10 CAITY OUt the Congressional policy of.providing truly equal employment
j rtunities * ¢ ¢ for women, policies wonld have to he devised which afforded
o e employees reasonable job pyoteguqq [during periods of pregnancy. -
Over the next few yaars, the thousands af charges filed by women
confirmed the wide range of discriminatory pregnancy-related prac-
tices to which women werg subjected. In hj ing, women. were sub-
Jected to inquiries concernipg their family-pf:nning intentions. Men
were not. Too often, womep, were totaly excluded from em_plogment
because they might become/or were pregnant. Even if hired, a
-standard prevailed—most particularly in the area fringe benefits,

Often, women were fired soon as they became pregnant and were

ouble -

- not rehired, or, if rehired, not given credit for their past years of work.'

As a result, the Commission began to issue decisions addressing
the specific problems one by one. As early ns mid-1969, the Com-
mission decided that a cor pany’s termination of a female employee
because she was pregnant nd its refusal to rehire her were unlawful.

e Commission found, 6 months later, that a policy under which
matérnity leave is only affarded to female employees, depending upon

the individual circumstances, did not comport with Commission . -

" polick The Commission expressed the opinion that:

To provide suhstantial equality of employment opportunity ® ® ¢ there must
_ be special recognition for ahsencee due to pregnancy ® ¢ ¢ for this reason ® % ¢

A leave of ahsence should be. granted for pregnancy whether or not it is

granted for {llness.

- In 1970, the Commission found ,thaf. other variations of maternity

leave policies constituted sex discrimination. and for the. first time

* considered differential medical maternity insurance coverage for

female employees and wives f male employees. The Commission

found that such a difference in the availability of insurance coverage

to male and female employees constituted unlawful discrimination
because of sex. = - _' , ’ '

This process culminated in the Commission’s issuance in 1972 of

© & comprehensive guideline concerning sex discrimination and em-

Floyment policies relating to pregnancy and childbirth. This guide-

B

ne éxplicitly states that exclusion from initial hiring, complete or

partial denial of fringe beneﬁts, and discharge because of pregnancy -

violated title VTI. .
There can be .no question. that the wide range of employment
- policies directed at pregnant women—or at a1l women because they
might become pregnant—constitutes one of the most signifiant
hindrances to women’s-equal participation in the labor market. The
effect of discriminatory pregnancy policies impacts not: only on the

millions of working women themselves, but al<o on ndditional mil-

lions of men and children who depend on the working woman’s
income. . _ _—

" T would like to point out a few of the more, general indices of the
precarious financial position of women"in the labor force, a position

St
s
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made even more precarious by any policies endangering their in-.
come—indeed, even their continued employmnént—when they be-’
come pregnant : : L t. -
Nearly two-thirds of all women who wolk do so because of. fi-
nancial need. Either way they are tire sole wage €arner, completely
responsible for their own or their families’ support, or their husband
earn less than $7,000 a year. o . ' .
In nearly half, at 47 percent, of all families with both spouses
resent, both work. Women in these dual income families contri-
ute approximately one-quarter, or 27 percent, to the family income.
_ Thirteen percent of all families are headed by women alone. Half
of these 7% million single, divorced, separated, or widowed women
are in the labor.force and are absolutely dependent on their -own
income for their- family’s survi¥al 'and well-being.
And women are entering the work force in even greater numbers.
Again, very bricfly: In 1974, 45 percent of all women over the
of 16 were in the labor force; it is among married women that the °
greatest increase has taken place. While in 1950 about one-quarter of
married women worked, that number had increased to 44 percent by
1975. And more than a third, or 37 percent, of- wvomen with pre-
* school-aged children néw work, an increase from 12 percent in 1950.
These figures only begin to describe the reality that millions of
women work because of compelling economic need. :
Policies which disadvantage women when they become pregnant— -
or even because they might.become pregnant—endanger the limited
- financial security they now have. The loss of several weeks of dis-
ability pay to a’ woman and her family may be the loss of the only
* money coming through the door. Even more frightening, a woman
who becomes pregnant may face the permanent ﬁ{oss of ier job. To
many working women, these policies may -mean having to make &
choice between lmving a child or keeping a job.
The Supreme Court does not believe that the traditional concepts
of “discrimination on the basis of sex” include refusing to pay a
woman disability benefits when she misses work becnuse of childbirth.
As a result of the December 7 decision, General Electric v. Gilbert,
our Commission has been forced to take steps to cismiss pregnancy

b2

- benefits allegations in Commission lawsuits.
Among those lawsuits are 26 which raise maternity benefits claims
only. We are forced to seek dismissal of all 26. There were 63 units °
raising multiple issucs, including maternity benefits. In 59 of these
suits, we have talen steps to dismiss the benefits counts only, moving
forward with the other issues. In the remaining four suits, we plan
to dismiss all counts. In summary, there are 89 suits.in which we are
compelled to seek dismissal of all or some of the allegations.
~ In addition, 17 of our pattérn-or-practice charges—or consoli-
“'dated individual charges—raise maternity benefits violations. These. -
are all multiple-issue charges, and we will remove the benefits claims
only. . ,  —— .
As a woman, as a working mother, and as acting chairman of the
Equal Employment Commission, I consider this unconscionable.
t is abundantly clear that the passage of this bill is essential to
demonstrate that Congress intends title VID’s protection againt sex
discrimination to include protection against discrimination because

.
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of pregnancy. The Equal Employment Op ortunity Commission un-
equivocally endorses and’ urges prompt p ssage of H.R. 5055.

Thank you, Mr. Chairman. ' 4 : o
Mr. Hawxins. Thank you, Commissioned Walsh. . .
_The next witness is Ms. Issie Jenking, deputy general counsel,
Eml Employment Opportunity Commigsion, * - :
. JeNKINS. T do not have a statement. T am accompaning Mrs.:

Whalsh. : .
Mr. Hawxkins."We will then call on Dre Days, Assistant Atto_rney.

.« General for Civil Rights, Dﬁpartment of; Justice.
' [Prepared statement of Mr. Days follows:] -

[
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.1 am pleased to appear before the~8ubcou-1;taq.
: this -orning to testify on H.R, 5055. which would
anend Title VII of the Civil Rights Act of ﬂ964 to
.oxplicitly prohibit sex discrimination 1n employment
on the basia of pregnancy, childbirth and related
-medical conditions. Accompanying me here«this
morning &re David Rose, Chiet of.our Employment
Section in the Civiy Rights Divieion, and:Cynthie
Attwood, an attorney in our Appellete Section, who
have ‘assisted in our study of the isaues aurrounding
the proposed amendment. '
The need for a bill such as H R. 5055 became
_apparent in December of last year when the Supreme

Court decided General Electric Co. v.- gilbert. -~ In

'that case, the Court decided that Title VII does not
.prohibit an employer from denying pregnant women

-disability benefits, although that employer provides
. benefits for all other disabi}ities 1nc1uding those

which can be suffered only by men unless it can be

o

shown that such a denial is a pretext for discrimination

against women or ‘has a discriminatory effect.

ERIC
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1 would 1ike briefly to describe the Gilbert c..;
and the interest of the United atctu in 1:. and then ~a
to diccun the delirebiuty of leghletion to chﬁ.fy ‘
vlut we believe was the originel intent of Congress.
- The gilEr sult was brou;ht by female employses
6f General Electric Company who had been dented dis- '
| _ebility bene!ite for pregnency,ﬂ and pregnancy releted
medical condi.tiam under a diubi.l:l.ty benefit plen whi.ch
: covered other forms of diubi.uty.' Cove:‘ege under the S
plan was mcluded among other thingc, for elective |
surgery, for disabilities reculting from -an employee's
commission; or etl:eupt to commit, an uuull: bettery
or felony.. ‘l'hc plan eleo .covered dicebilitiee recultlng
' .frou‘ voluntcry ccti.\_r_itiec_.luch as ‘epolrte irjuries or

venereel disease. In ehiort‘the plan was t‘u provide &

teworlry source of 1ncone to employeel uneble to work
due to phycicel diubiuty, but - ¢xcluded pregnancy, or
. pregnency related medicei probleme, ‘or even a diubility‘

not releted to. pregncncy, bnt whi.ch occurred vhi.le e

feqale eq;loyee was on leave from her . job due to pregmncy.

x

»
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ﬂu diltrict court ruled that the exclulion of
prognency - related dissbilities violatdd Title VII'
prohibition epinst ux discrimination, and the court . -

of eppeeln effirned thnt decision. 'The court of appeals

‘ s
Y v o

in the Gilbert case was not alone, as the other coortb

of appeals which had considered the issue had ruled that

such exclunionsxcould amount' to' sex discrimination in

.violqtion of Title VII.1l/ In addition, Guidelinea pro-

mulgated by the Equal Employment Opportunity Commiasion
concluded that auch actiono constitnted aex diecrimination.
When the Supreme Court decided to rule on the

Gilbert cage during the pnst administration, the Solicitor

Generel together with the General Coungel.of the _Equal
Employment Opportunity Commission, filed a brief as a
friend of the court, in which the United'States‘argued__

that a dialbility benefitl_plan such as the one By_Genernl

.Flectric discriminated against women on account of their

sex. The brief noted that the "net result of the pregnancy
K »
1/ satty v. Nashville Gas Co., 11 FEB cases 1 (C.A. 6);

" Huchison v. Lake swego School District, 519 F.2d 961

Z C.A. 95 Wetzel v, Libertx Mutual Insurance Company,
- 511 F.2d 1393 Z C.A. 3). o -

®



ex lunion,“'wnn/;:o aubj?c: onlf j:&énkE;Ja substantial
. rish of total loss of income because of :;ﬁp6rary medical -
v disa 111;;,?. "In.ﬁl;:ing mnn_gfoq :h;:.ylik vhile leav~

ing n ;uﬁjec: to it is necessarily diacrlﬁina:bry,“

4 ﬁyfimmedip:e predec;nsoi as Assistant A:torney :
Genefqilfor ci§i1 Rights, J. Stanley Pb::inger,vparticipatedl
iﬁ'ofnl argument before the Supté?g Court in Gilbert im .

=
_order to emphasize the view of the agencies responsible .. ‘-

for gnfor;ing Title VII, that discrimination on account
of pregﬁahéy constituted sex discrimination in violatisn
of Title, VII. 1 have attached a copy of the. Brief Eo;
the United States and the EEOC Eo iw statement.

" The SQ?remF Court, however, disagr;;d.' The . cpurt
ruled that an exclusion of any.pregnanCy disability from
q-dfsability benefits plan providing'boveragé fér ahy dis-
ability to an employee is not sgxidiscriminatioé uftder L
Title VII of the Civil Rights Ac:_of.1964, in ;he-ab%ence '
of a showing that :he-exclusiqﬁfis a pretext fqr'dis-r
criminafingrégg;ﬁs: women. T;ree}jps:iceé'dissén:ed from
the Court's‘ruling. Mr. Jﬁq:ice\i:f:fné stated ;ha::-

’

O

ERIC
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...the rule at issue plecu the risk of L
_absence caused by pregnancy in a class , =
by itself.” By definition, such a rulg

. ¥ discriminates on account of gex; for,

is the capacity to becoms pregna Ly ._‘»
‘ primarily «differentiates the. £ from;3 -
< - the male. ) ;‘?" b
v ’ -

- d,iuontere ’

'WQ.bclim that t viewc expreued'
the x’zoc Guidelines, :S ‘courts of lpp.lll vhich had
:reachod the issue, and the Deplrtment of Justice were con-
sistent with the purpose: of Titl& vu.' to remove artificia]‘. s

.and discriminatory barrieru to equal participation in the
work force. 'rherefore, this Admi.nistration wishes to . g
endorse, and 1end its eupport -to 'efforts to am'end Title VIi
to carry out. whnt e believe to have been Conﬁu intent
when it included the prohibition aseinet sex discrimination
in Title VII. P

1 bclieve that H.R. 5055 is a simple effective vehicle

for achieving thct end, end I would like to make a - few phort -
pointn about . this legielation. The prohibition against
diucriminar.ion contained in H.R. 5055 would apply to all
npectl of the employment procen - te hiring, reinatetement
right;, seniority, and other conditions of empl¥yment
covered by Title VII n well as to diubility benefite./ﬁ'rhe

bloic purpose of-ik!—-&m therefore, is to ensure thqt

> v
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pregnancy related disabili€ies are-treated the game as

~ all other temporary disabilities. H.R. 5055 achieves

this goal by amending the definition section of Title VII,.

so that it is clear;that for purpoleo'of'Title VII, dis-
criminntion’on account of pregncncyvio sex discrimination.

Amendment'of the definition.portiod of Title VII appears

more cpproprinte thnn an alternative, which would be to

'ldd a new, separate prohibition to the Act. What I believe

Lol -

‘we are attewting to adcompliuh through this legislationn

is to cllrify what p@py‘of us thought was the original

intent of the Aet. - ‘ o .

H.R. 5055 makes it clear that an. employer conld not’

attempt to use anp 1nterpretat1on of .the Equal ily Act

.which might be 1nconsietent with Title VII's amended -

\ +

. definition of sex discrimination as a deferigse to a charge

3
that he qiecriminated on account of pregnancy. The pro-
pooed legislation does not purport to elevate pregnancy

above other employment disabilities, and require employers

to’ aéoume the costs of pregnancy when they would not do 80

with regard to other physical disabilities.. Nothing 1n .

H.R. 5055, for example, requires an: employer to have a

~disability plan for employees.  Nor does/H,R. 5055 regplate;

[y -o
P .
t B . .
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o : .
enployer obligntione uich regard to euployeel
abeencee due;to child care obligetionn, such absences
are not due to medicelly deterninable conditions
»relnted to- presnancy. What i required is thnt pregnlnt
'emptoyee. uho are able to work be treated like others
who lre aimilarly able to uork‘ and that pregnancy rellted
dieabilitiel be’ .treated the same as the disabilities of
other employees. » v ‘
We do have\Lne suggestion regarding the language of
" H.R. 5055. Title VIl refers in various placee, ;;; eimply
to "becauee of ‘sex' and '"on the basis of gex," but also
upon the basis of .gex'" and "o; the basis of such.
individual's gex." In order to ensure that this new

.

definition of sex discriminetgpn applies to all prdb;eione

of the Act, this subcommittee might consider including the

- a

. latter two phrageg. . 2 -
We do not antlcipeE%'thet legieletien such as H.R. 5055
will result .in any long Eérm increase in the federal cpert4
case loadr\.To‘Ehe extent that, after Gilbert, there are

other questions reéhining regarding diacrimigption on

%

14
account of pregnancy, this legislation will aid the courts

by clarifying the meaning of Title VII in this area,

* . . .
. . ) "-\
< ' ‘ o

<

ERIC
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Al:)wugh fhere niﬂat bs an initiel _spate of suits to - -

enforce this anenchent, we believe that becnuu of

. ‘the nature of. the rightl'protected by, it most employers

" federal court caseload.

" the cost to the nation for this type of protection of

will come into compliance with the ulendment‘in a

l

’ relatively short period of tine, thus m-he-iag the need

__for extenlive litigation 'ﬂ Horeover, as the bulk of the

law developed prior to the lbert. decieion treated dis-

crim!.netion based on pregnancy\as sex diecrimination,
my enployerl were nlreedy complying with the proposed
legielntion prior to Gilbert. The net result we believe

i

will be neither & lubltenti,el increale or decreaee in the
(-!e do not heve“eny hard and fast notionl"of the cost
of this legillltion to employern in' tem of added dis-
ebiligy benefit protection end s0 forth We will leave
that celc\_xlation to persons better able to provide such

information. However, :IO anticipat'e that the nationwide

'colt will not be nearly as lubltentinl as some opponents

of this type of legilletion ljmve ‘speculated. In any event

a
.

pregnant workers is offset at the presént by the artificial

' lhr_inkiege of the work force and the cost wotnen. workers must '
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"~ thedr familfes when pregnancy temporarily disables a woman

absorb as a result‘of discriqination against pregnant
oorhers. .We'believe that cost, therefore, should not
be a deterring factor in the passage of this legislation.
H R 5055 Kattractive in its simplicity. We
believe that it would accomplish an exceedingly important
‘end. Discrimination based on pregnanqy and related
u:edical conditions has a draxnstic ~neg.ati\ve impact on the
fpployment opS?rtunities_and_expectations of women in the

national workforce. The economic impact on women and

emp’loyee is as great as the impact of other temporary dis- .

an

.abilities.,gand it comes just as the e}ployee has another 4
mouth to feed, Disability insurance plans and sick leave

. ).ans are designed to cushion the economic consequences of .
temporary disabilities It is unfair to exclude a major .
disability suffered only I::y one sex, when other disabchlities
are covered. o |

.The record of discrimination against women in employ-

v -

ment 1s*well known to this subtomittee and has not been

fully eradicated In 1956, fully .employed women's. earnings

‘ -wére 63%. of men's earnings. In 1970, they had fallen to 597..3/. .

Ve
Sy,
.

e
- 2/ U.S. Department of Labor 1975 Handbook on Women Workers,
Bull. No. 297, at 4 (1975).
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e

Women are likely to have shorter job tenure than men,3/
_and are more likely to be employed part- tgpe or part-

' yaar. &/ Although many factora contribute to theae statistics, ¢
one circunatance that ia likely tomake it difficult for ;g'
women to retain regular employment is diacrimin;tion based on
pregnancy, including the unavailability of sfck-leave

. and health care benefits when they are temporarilp disabled
.by pregnancy., Uncovered mgdicallexpenses, loss of income
and euployment opportunities, jhd 1imitations on reinatate-
ment rights all operate to make womenf whether pregnant, - ;
potentially pregnant, or formerly pregnant, second-class
citizens in the employnent apheré] | . O

The fundamental purpoae of Title VII, as it prohibits
.discrimination on account of sex, is to make men and women
equals in the market place. To the extent that women

_employees are ;equired‘to absorb'eeonomic costs afd dis-
advantages because of pregnancy - this goal cannét be.met,

. For-chese_reasons 1 hope;that Congresshwill_act upon
this legislation with dispatch. I
- : . (.
3/ 1d, st 61. | 'v ) : ,

4/ 1d. at 51, ' ' R

J
DOJ-197704

-
O
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STATEMENT OF DREW DAYS, ASSISTANT ATTORNEY‘GENERAL
POR CIVIL RIGHTS, DEPARTMENT OF JUSTICE -

Mr. Days. T am pleased to appear before the subcommittes this
morning to testify on ¥LR. 5053, which would amend Title VII of
the Civil Rights Act of 1964 to explicitly prohibit sex discrimination

‘in employment on the basis of pregnancy, childbirth, and related
medical conditions, L '

Accompanying me here this morning are David Rose, chief of our
employment section in the Civil Rights Division; and Cynthia Att-
"wood, an-attorney in our appellate section, who have assisted in our
study of the issues surrounding the proposed amendment.

My statement is somewhat detailed. and I will omit some of those
portions to get at what T ain siire the committee would like to hear
with respect to our position. - -7

. Previous sneakers have already ‘identified the fact that the case
of General Electric v. Gilbert is the decision of the Supreme Court
that has brought, perhaps, the committee and other people here today
to evaluate the need for an amendment to title VIL '

I would like to address myself to some of the impacts of that de-,
cision, and the need for this legislation. ‘ v

When the Supreme_Court decided to rule on the G#lbert case dur-
ing the past administration, the Solicitor General, tdeether with
the general counsel of the Equal Eniployment. Qppertunity Commis-
sion, filed a brief as a fiend of the eoutt. in which the 1Tnited States
argued that a disability benefits plan such as the one by General Elec-
tric discriminated agninst women on account. of “their sex. .

The brief noted that the net result of the pregnahcy exclusion
was: : ,

To subject only women to n substantial risk of total losy of income because

" of temporary mgdical disability. Insulating men from that risk avhile leaving
women subject to it {3 necessarily discriminatory. ) Co
My immediate predecessor as Assistant Attorney General for
Civil Rights, J. Stanley Pottinger. participated in oral argument
hefore the Supreme Court in Gilbert in order to emphasize the view
- of the agencies responsible for enforcing title VII. that diserimi-
nation on account of prégnancy constituted sex discrimination’ in
violation of title VII. . . . v * e

I have attached a copy of the brief for the United States and the
EEOC to my statenient. '
. [Brief referred to follows:]

a
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3a the §ugrzme Quuﬁ nﬁ the Wnited §tatea

OCTOBER TEBM, 1975

Nos 74—1240 74—1589 and 74—1590

. LIBERTY MUTUAL II\SURA\ICE COMP&NY PETITIONER
. 72
SANDRA WETZEL, ET AL.

v R .. ' ’
GENERAL ELECTRIC COMPANY, PETITIONER
’ ‘ i v. - : : o
MarTHA V. GILBERT, ET AL. (g

rd

- MarTHA V., GILBERT, ET AL., PETITIONER
v. '
GENERAL ELECTRIC COMPANY

-

ON WRITS OF CERTIORARI TO THE UNITED S’I'ATES COURTS oF
APPHAL’S FOR THE THIRD AND FOURTH CIRCUITS

BRIEF FOR THE UNITED STATES ARD THE EQUAL EMPLOYMENT . .
OPPORTUNITY COMNMISSION AS AMICI CURIAE

QUESTION rnnsmnp

Whether a pnvate employers exclusion of preg-
nancy and yregnancy-related disabilities from an
o o o

I[z?




mission-and the Civil Service Con
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2 ._ .
otherwise comprehensive employee disability income
protection plan constitutes sex discrimination in viola-

- tion of Title VII of the Civil Rights Act of 1964 78
_’Stat 253, as amended, 42USC 2000, et seq. ° '

mnmormunma'um,

The responsibility for federal enforcement of Title.
' VII has been given by Congress to the Department-—
of Jnstlce, the Equal Employment Opportunity Com-
. miH "tm, and the Civil Service Commission. Under
42 US.C. (Supp. IV) 2000e-5(f) (1), the Equal Em-
ployment Opportumty Commission may bring a eivil
action against a private employer if, following the fil-
ing of an individual’s charge with the Commission,

- conciliation efforts fail, When the employer is a gov-
ernfnent, govermmntal agency, or pohtlcal subdivi-

sion, excluding the federal government, the Commis-

~ .sion may refer the case to the Attorney General for
suit. When federal employment practices- are at 1,*10
the Clv11 Service Commﬁssmn, in addition to exe % ,
oversight respon31b111ty to insure nondlscrlhunati?n o
federal employment, serves as the reviewing admﬁixﬁ
 trative authority for Title VII charges filed by 2
vidual employees against federal agenmes 42 U ng R

. (Supp. IV) 2000e-16.
Both the Equal Employment Op

Portumty C.

guidelines to effectuate the prov1sxomu of;?
Two of the EEOC guidelines, 29 C. F,
1604.10, are directly applicable here.j':'
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511 F.2d 199, 204, n. 5 (C.A. 3); Gilbert v. General

Electric Co., 10 FEP Cases 1201 (C.A. 4), opinion
-~ printed in the Supplemental Brief of all Parties to

_the Joint Petition for a Writ of Certiorari,’ at 3a,
S T ) '

Moreover, p/ursuant to-Title IX of the Education
Amendments of 1972, 86 Stat. 373, as amended, 20
" U.S.C. (Supp. IV) 1681, the Department of Health,

Education, and Welfare promulgated regulations con-

cerning pregnancy disability which were signed by

the President and submitted to the Congress. Al-
though these regulations are not applicable here since
petitioners are not within the ambit of the education

| amendments, the validity of this administrative *in-
terpretation will be affected by ‘“the Court’s decision
in these cases.

Also, since resolution of these cases will affect the
responsibilities not only of private employers, but of
governmental employers as well, the Court’s decision
will affect the Title VII enforcement responsibility of
several federal agencies. g

STATEMENT

e Thg__dpetltloner employers in the cases before thls '

R ARhough féd m, arnity leave policies aré not directly in-
o ”vobed in elther su;lf %}myf""?ﬁp consistent with the peficies reflected
in 'thesg EEQQ e : .Pljegnancy disability”leave is treated
under’ the-Sama’ §i¢ }Qa provisions as are alf other disabilities.
‘See Fedérgh Py : Chapter 630, Subchapter 13, § 13-2
(April 30, 4974 %5 C.F.R. 630.401(b)
3 Hereindfmx : ~Supp. Pet.”
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through periods of disability. The plans, to which
employees must subsecribe, accomplish this by provid- ;
ing the disabled employee with a percentage of his or
her weekly income. during the period of disability.

. Both plans specifically exclude pregnancy disability o

from coverage.

-

L Liberty Mutual Insurance Co. v. Wetzel L

- This suit was filed as a class action, alleging a broad
range of sexually discriminatory treatment,® includ-
ing the exclusion of pi'egnancy from the income dis-
ability plan. The plan states that *[w]hen disability
from illness or accident keeps you away from work, -
your Income Protection Plan 1is designed to continue

a portion of your usual earnings” (Br. of Lib. Mut.

at A2).

In addition to excluding disability from pregnancy

“or any cause related to pregnancy, the Liberty Mutual

plan excludes disability caused by acts of war or un-

‘declared war, attempted suicide or intentionally self-

inflicted injury, or any disability not requiring the -
attendance of a physician licensed to prescribe and
administer. drugs and to perform.all surgical proce-
dures (App. 99). S : '

-The employee covered by the Liberty Mutual plan
'missues initially in this suit involved pay. diﬁ'efentials,
discriminatory hiring practices, discriminatory job classifications,
and maternity leave practices. These issues were resolved below ad-
versely to the employer and are not befgre this Court. See 508

 'F.2d 289 (C.A. 3), certiorari denied, 421 U.S. 1011, and 511 F.2d

199 (C.A. 3), certiorari granted on another issue, 421 U.S. 967.
¢ Citations to the Wetzel appendix appear as “App.”

145
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N |
" pays 33 cents per one hundred dollars
© 99). According to the petitioner’s bog
proximately one—thlrd the cost of the plan, and the
balance is pald for by. the petitioner| (App. 99).

On plamtlffs motion for summary judgment, the
district court held that the’ employer’s practice vio-
lated Section 703(a) of Title VII an _granted plain-
tiffs’ motign for partial summav? Ju gment (372 F.
Supp. 1146 (W.D. Pa.)). The Third (Circuit affirmed
(511 ‘F.2d 199). The court. of appea s:reJected petl-
' tioner’s reliance on this Court’s opinion in Geduldig v.
Asello, 417 U.8. 484, holding that the consfitutional
interpretation of Geduldig was not directly appli-
_ cable to the statutory interpretation-of Title VIL. The
‘eourt noted, and deferred to, the applicable EEOC
guideline (29 C.F.R. 1604.10(b))
_that benefits are ‘to be apphed to | pregnancy dis-
ability on - the same bagis as benefity are applied to
_other dlsablhtles The court of dppeals rejected
‘petitioner’s justifications for excluing pregnancy
from the disabilities covered %by its| plan, and con-
cluded that the praqtlce violated Title VII because
“[t]he company’s policy is neuffal on its face but
treats a protected class of perdons| in a disparate.
manner. This is precisely what Title VII intends to
strlke down.” 511’ F. 2d at 206-207.* '

.. 5 )
of salary (App. -
klet, this is ap-

® leerty Mutupl did not offer to introduce
port of its contention that the costs of includin
‘disabilities preclude its expanding the covera

ny evidence in sup-

pregnancy-related -
of its plan (see 511

~ F.2d ‘at 206). Instead, it took the potition that the cost of includ-

‘ing pregnancy-related dlsabxhtles could not
. (App. 165, 194). :

e
38-680 O 17 - t0 -

reliably estimated

1_43;
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’ 2 General Electm: Co. v. Gilbert

This smt was also ﬁled as a class actlon, 11m1ted to
the issue of exclusion of pregnancy from GE’s dis-
ability income protection plan. The plan whlch in-

" @ludes sickness and accident coverage, as well as life

and medieal insurance components, states that [t]hls
" plan is’ deswned to help you and your dependents
meet the threats to securlty that are brought about
by loss of wages through death or disability and the
medical expenses which oceur when you or one’ of
your dependents have a. swkness or accident’’ (IIT
" App."1062).* The plan excludes only disability from
' pregnancy (or suffered while absent from work due
to ; pregnancy, see II App. 423) or from comphcatlons

in connection with pregnancy and childbirth (III App.

1066)." The GELSlckness and-Accident Insurance Plan,
at one time financed partially by empioyee contribu-
- tions, is at present financed totally by the employer

(I1I App. 1067), whlch isa self-msurer (I App.. 175

241). - .

+ Following -a trial; the district court held that &sj .
exclusion of : pregnancy-related disabilities viola

‘Title VII’s prohibition against sex diserimination. The
court of appeals aﬂirmed finding that the exclusion
is sex-linked and a violation of Title VII, and that
: 'pregnancy-related disabilities do not differ. signifi-

°Cltatlons to the Gzlbmt Appendlx appear as “( volume 1no.)
. App ” :
T Coverage is 'included, inter aZza, for elective: surgery, for dis-
gbilities resulting from self-inflicted i injuries (including attempted
smclde), and for dlsablhtlee resulting from an employee’s com-
mission, or attempt to commit, an assault, battery or felony (II
App 608, 614-—615)4 . :

I3
s

v -,-.14/ . f /

e\
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‘ cantlf from other disabilities covered by the plan. As
in Wetzel, the court reJected the “voluntariness” dis-
‘ tinction offered by the employer, finding that the plan
covers other. dlsabﬂmes voluntarily incurred (dJt.
Supp. Pet. 6a-Ta). The court, as did the Third Circuit -

in"Wetzel, rejected petitioner’s reliance on.Geduldig,
supra, noting that Title VII’s standards were not the

e 'same as those applied by this Court in Geduldig.

Unlike the petitioner in Wetzel, GE had offered
evidence in the district court on the issue of increased
"cost of inclusion of pregnancy benefits for the pur-
pose of - disproving intent to discriminate. The district
court viewed the cost evidence within the context of a
business necessity defense, and found that-the stand-
ard imposed by that defense was not proved by the
cost evidence. The court of appeals held the cost evi-
dence irrelevant, notmg that it was not offered as a
business necessity defense (and, indeed, that such a

defense was specifically disclaimed), but to disprove

_the pOSSlblhty of proof of invidious intent left open -
by Geduldig. Because Ged_uldtg was inapplicable, the

- court of appeals ruled, it had no occasion to consider

the cost evidence (Jt. Supp Pet. 10a-11a and n. 23).

. "SUMMARY. OF ABG'D'm'.l‘

By mcludmg sex as one of the proh1b1ted bases of
discrimination in Title VII of the Civil Rights Aect
"of 1964, Congress enacted a broad prohibition against
. employment practices which differentiate betweer
employees on a sexual basis to the detriment of either
‘sex. See Fitzpatrick v. Bitzer, 10 FEP Cases 956,
(QA. 2), certiorari-granted on other issues, Decem-



ber 15, 1975 (No. 75-251). The disability insurance

‘plans at issue here comprehonsively cover all sub-
stantial. risks of employee incorne loss due o .dis-

ablhty except for pregnancy-related dlsablhtles. Their -
net effect, therefore, is to sub;]ect only women em-
ployees to a substantial risk of total loss of income
© because of temkporary medical dlsablhty This is neces- -
sarily a discrimination on the basis of séx in prima

facie violation of Title VII, regardless of the extent
to which women as a statistical group benefit from
the plans’ coverage of other causés of disability.
 Whether or not the latter conslderatlon niight in
other clrcumstances Justify. speclal treatment of preg-

nancy coverage within a dlsablhty plan, it cannot

compensate for subjecting onlywemen to the risk of
disability without ingome protection by total exclusion
of pregnancy-related disabilities from the present
~ otherwise comprehensive plans,

This Court’s decision in Geduldig v. Azello, 417 U.S.
484, is not to the contrary. As the six-courts of appeals
which have addressed the issueé have unanimously

stated, the Court’s hold in -Geduldig that the Four-

-teenth Amendment permits a state to proceed one step
at a time in enacting a dlsablhty benefits program
* does not.: require or even suggest, that Congress’ com-
-prehensive (rather than one-step-at-a-time)- proh1b1—
tion of all forms of sex discrimination in employment
in Title VIT should be. Jinterpreted to permit exclusion

~ of pregmarnicy coverage from otherwise comprehensive -

_employee disability insurance plans.
Nor did the courts below err in relying on ‘the

~ applicable guideline of the Equal Employment Oppor— N

*ﬁ(ll. o ' ‘. S

a
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.tumty Commmsmn. The;e is no mdlcatlon that the
gmdehne—ls contrary to. congresslonal mtent, and this
Court has explicitly stated that the fact the responmble
agency has changed its' poutlon on an issue does nop

mean that its current mterpretatlve regulatlon ;] not'
entltled to judicial deference. T o
Finally, - petitioners’ asserted Justlﬁcatlons for the
pregnancy exclusion do not constitute the showing of - -
business necessity required to rebut a prima facie :
vmlatlon of Title VII. The Justlﬁeatlons offered here -
are solely cost-related ‘ande petitioners have not shown
that the cost of a disability insurance program whlch
. accommodates pregnancy d1 ility woﬁkbm some
" manner be pro}ubltlve Regar ess of Whether7 some
acttlamalfbased" methed of insyring the risk’ of preg-
~ <naneyirelated disability mightfbe devised that would -
" apportion the costs of the program fairly and still be
consistent with Title VII the complete exclusion pre- .
sented in these cases is prohlblted by Tltle VII

ABGm(N’.l‘
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‘TITLE VI FORBIDS THE COMPLETE EXCLUSION OF PREG-

' NANCY-RELATED DISABILITIES FROM THE BENEFITS AF-

FORDED BY AN EMPLOYER'S INCOME PROTECTION PLAN

WHICH PROTECTS EMPLOYEES AGA'INST OTHER, SIMILAR
DISAB]LITIES . .

“4 A, THE EXCWBION or PMNANCY-REMTED DISABILITY FROM THE -.

! MBHEREAT IBBUEISAPRIHA FAG’IE' VIOLATION OF TITLE VII -

In enactmg Title VII of the Civil Rights Act of
1964, Congress wtabhshed a broad prohlbltlon of un-

-
e
°p
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equal treatment by erfiployers of their employees on
the basis of race, religion, naticnal origin, or sex. This
- Court, on the several occasions when it has considered
Title VII in the context, of racial discrimination, has
recognized that Congress’ purpose in enacting Title.
VII was “to assure equality of employment opportu-
pities and to eliminate tho; discriminatory practices:
- - and devices which have fosigpe'd racially stratified job -
environments to the disadvantage - f, minority citi-
zens.”, MoDonpell Douglas Corpiv. reen, 411 U.S.
792, 800, See also Griggs v. Duké Power Co., 401 U.S.
~424, 429-430. Since Section 703(a} established a similar
" "prohibition for discriminatory practices based on 86X, -
Phillips v. Martin' Marietta Coip., 400 TU.S. 542, it is
~ clear that Title VII was intended as well to eliminate
employment practices® which disparately treat men
and women: U S
~In forbidding' employers to. discriminate
against individuals because of their sex, Con-
gress intended to strike at the-entire’ spectrum

.of disparate treatment of men and women: re- -

sulting from sex stereotypes. ..

v -

* Petitioner GE .argues that s benefit of employment is less
“significant” than an employment opportunity and is afforded less
protection by Title VII (see Br. of GE at 53-54.). The Act, how-
ever, specifically states (Section 708(a)) 'that 9t‘is an unlawful
employment practice to “fail or refuse to hire * *-* or otherwiss
- to discriminate * * * with respect to compensation, terms, con- ' -
ditions, or privileges of employment, becalégg of * * # gox .
. indicating rio difference between its prohibitiof; b discrimination
in hiring and in. other areas of employme;}t practices. See 29
CF.R. 1604.9(b), the EEOC guidelirie which' prohibits discrimi-
nation in the agplicatipn of fringe benefits'in.similar terms, which-
is set forth at p. 33, infra. See also Rosen v..Publio Service Electric
& Gas Co., 477 F.2d 90 (C.A. 8) ; Rogers v. Equal Employment
Opportunity Commission, 454 F.2d 234 (C.A. 5). . S
15 o
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Sp1 ogcs v’ Umted AW Lmes, m 444 F. 2‘1 .u94, 1198
(‘C,A '7)”, certlorarl deme'a 404 . “991. Although
ﬁtegentx ;puhcml' sta”ndards ior ‘assessing ehallenges

»-Tnade tinde Title ¥AI habe, for tlp thost part, arisen
in tages consmtﬁmg prac es foun% to affest em-
ployees detrime ally’ on &- raglakrbams, 'those stand-.
_jards are ggual apphcd’ble ‘to se:&b&yd claimg,*and .
.provide er-gfndance for (Iec.ldmg whethér the
* practice v fites. Tltle VIL Pamer v. General Mills,
Ine., 513 F‘)d 1040,%1042-1043 {C.A/g6); Bowe v.
('olgate, Palmolive_Co., 489 F.2d 896, 900, (C.A. 7).
In-Griggs, supra, this Court held fhat “[t]he Act
: proscrlbes 1ot only overt dlscrlmmatlon but also prac-
ticey that are fair in form, but? dlscrlmmatory in -
. operatxon” (401 “U.S. at 431); and e{nphasmed that
. “Congress dxrected the thrust of the Act to the con-
 sequences ot\ Qmployment practlces, not simply, “the
motivation” (zd at 432). See also Albemurle Paper
Co. v. Moody, 422,U S. 405, Accordmgly, an employ-
ment practxce may be: found to be a prima fame viola-
 tion of Title. VIL S prohlbltlon ag'xmst sexual diserim- -

" ination either by proof that it is specifically directed

. only at otie sex, Weeks v. Southern Bell Tel. & Tel. |

- Co., 408 F. 2d:288 (C.A. o), or by proof’that ‘the Iﬁ'dc-

tice, however sexually neutral 1t3;gppears to be, affects’

; prnnanly members of ; ,éone G ‘Dmmer V. thlhps
- Petroleum Co.; 447 F2d 159 (_',;A 5).

: The dxsablhty insurance plans ‘befofe - this CoigBi '
both speelﬁcally ‘exclude . pregnancy dlsablhty hom
their otherwae comprehenswe coverage. Thejr under-

: lymgs purpose 15,. of courso, " sto protect the dlsabled
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emplbyee_.agailist the twin hardships of loss of income B
‘due to inability to work and medieal expenses. The ]
disabled pregnant employee, however, is no less affected
by the need for such protection than is any other dis- »

9

abled employee.' And, in éontrast-to‘ the Bther, ‘quite

unusual causes of disability not covered by the Lib-

. erty Mufnal plan which' affect both men and wemen
(see p. 4, supra), "“‘[p]regna_ncy_ is,” as ‘the court of /
appeals ‘stated in Gilbert,” “a condition unique -fo

. women” (Supp. Jt. Pet. 4a). . )

‘ The net result of the pregnancy exclusion in these
plans, therefore, is to subject only women to a sub-
stantiad risk of total loss of -income -because of tem-

porary medical. -disability.” Men (and, of course,

* Both petitioners seek to distinguish pregnancy -from the con-
ditions covered by thehr respective plans to justify its exclusion
(see Br. of Liberty Mutual at 16-19; Br. of GE at 62-66). Pri-~
mary reliance is placed on the proposition -that pregnancy is a
voluntary conditjof, and not a sickness or a disease, and, therefore,

_may properly be excluded from an employee insurance program
designed to provide benefits to employees unable to work due to . -
sickness or disesse-related disability. . . .

Both courts’of appeals rejected this alleged distinction (Wetaze!,

1 F.2q at 208, Gilbert, Jt. Supp. Pet. at 6a-7a). Both plans
cover disabilitied ‘which result from voluntary activities, 'such as ¢
sports injuries or venereal disease {which, like pregnancy, may be

-#n unjntended consequence of voluntary sexual activities). Simi-

 larly, both plans cover voluntarily incurred’disabilities resulting

- from cosmetic or other elective surgery, rather than from sickness
-or disease, In addition, pregnancy may not always'be voluntary, : .
and the complications of pregnancy, ‘which are a sickness not vol-

* untarily assimed, are also excluded from the petitioners’ plans -
(App. 99, III App. 1066). In short, the purpose of these plans
is comprehensively to provide a temporary source of income to

_employees unﬁl')le to work ‘due to physica] disabi]ity;‘ and there

. ¥
. .
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‘women physically unable to become pregnant)- are sub- -
, Ject to no such risk under the General Electric plan -
and to only shght risk of that consequence (a risk
-also shared by all the women) under the leertv
Mutual plan.

" The fact that the plans subject only some, rather ’
than all, -of .the Women employees to this substantlal :
risk-is not sxgmﬁca.nt for Title VII purposes, since
it is settled that the Act affords protection against
discriminations based on sex (or race, ete.) plus
~another characteristic. See Phillips v. Martin
Mavrietta Corp., supra (employment distinetion based
on parental status excluded only women); Sprogis,
supra (employment dlstmctlon based on mamtal
statits . excjuded only ‘women). '

Nor, in our view, can there be a basis for rebutting
the - prima “facie discrindinatory effect of the preg-
. nancy ‘exclusion irf the fact that women (if not absent
from ‘work dug to pregnancy) are entitled to share.
equally with men in the benefits afforded by the plans
for, non; pregnancy-related disabilities. Even if it
~ could be shown that women as a. statistical group are

" receiving a larger proportlonal share than men of ‘

i these other beneﬁts, that would not compensate for

" is no Se'(ually neutral basis for the exclusmn from\these plans
. of pregnancy-related disability. T :
To the extent the pregnancy exclusion may reflect concern with
possible malingering or with the possibility that the eﬁlployee
may not return to work after the period of disability, there are
obvious means available for dealing more&omprehenswely with ~
~ those concerns without dlscrlmumtmg again t pregna.nc; related
.disabilities. .
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~ the fact that only women (including women-who may
~ mever teceive any benefits) are subject under the
plans to a substantial risk of total income loss becauss
~ of medical disability. Insulating’ men from that risk
while leaving. women subject to it is necessarily dis-
criminatory—regardless of whether evidence of costs
and actuarial statistics could .ever be used. (short of
| & showing of business necessity, discussed in point 11,
wnfra) to rebut the prima facie inference of diserimi-
“ nation that would arise from special treatment (such
as--increased employee premium charges or reduced .
~—benefits) ‘of pregnancy coverage within a comprehen-
si'vz' ‘disability plan.’® The latter issue is, of course, -

/10 Ap employer providing such special treatment of employees
Tequiring pregnancy coverage might thus seek to distinguish be-
‘tween 4 statistical rebuttal of a prima facie inference of discrimi-
‘nation and the showing of business necessity required to rebut a
-prima facie inference of a violation (when the inference of dis-
crimination remains unrebuttéd). Whether Title VII permits such
-statistically based “play in the joints” is a matter of controversy
that arises in various contexts. See, e.g., Manhart v. City of Los '
Angeles, 887 F. Supp. 980 (C.D, Cal.), pending on appeal, C:A. 9,
Nos. 75-2729 and 75-2807 (involving employee pension annuity
plans). The Equal Employment Oppottunity Commission has, for
the most part, taken the position that disparate treatment of in-
dividuals on the basis of sex (or race, etc.) can be justified only
by a showing of business necessity, and not merely by Feliance on
statistical characteristics of a protected:class to which those indi-
viduals (who may or may not be typical of the class) belong. On
the other hand, a pertinent_regulation of the Wage and Hour
Division' of the Department of Labor under the Equal Pay Act,
77 Stat 56, as amended, 29 U.S.C. 206(d), interprets that Act as

" permitting some flexibility in the present context: :
“Contributions to employee benefit plans. 1 employer contribu-
tions to a plan pro{r.iding insurance or similar benefits to employees
‘are equal for both men and women, no wage differential prohibited

®

.
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not before the Court since hoth of the plans here
totally exclude prégnancy-related " disabilities from
coverage. )

Petitioners in both cases. appear to argue that the
exclusion of pregnancy henefits does not violate Title
VII because there is no distinetion-between men and
woren under the exclusion (see, e.g., Lib. Mut. Br. in

. ‘Wetzel at "1), suggestmg that, because men do not
become pregnant the e\(luslon of pregnancy bene-
fits« does mnot dlspdla,te]y tleat men and women
employees “ i S

The fact that women have differeaf: physlcdl attri-
butes:from men does “Trot, w1thout more, Juétlfy apply-
ing different rules to women emplog'ees based on those

‘attributes. “Discrimination i8 “hot: Stor, b;e j;blerated
{under Title VII] under the guise of physlcal pmpetlf ¢
ties possessed’by one sex.” Sprogis, supra, 44'F. 24

‘at 1198. In cases Where() employinent practices which

&

. by the equal pay provisions will result froin such payments, even
though the benefits which accrue to the employces in qlilestion are

- greater. for one sex than for the other. The mere fact that the em-
ployer may make unequal contributions for employees of opposite
sexes in such a situation will not, however, be considered to indi--
cate that the employer's pay nients are in violation of seétxon 6(d),
if the resulting benefits are equal for such employees » 29 C.F.R.
800.116(d).
_ 17T this end, both Liberty \Iutual and General Electric plaee
primary reliance on this Court’s opinion in chuldzg v. Aiello, .
supra, which held that the exclusion of pregnancy "disability from
a California disability ifsurance, social vselfare program did not
violate the Fourteenth Amendment by invidiously discriminating
against women. For the reasons set forth below ;(see pp. 18-22,
mfm), the decision in Geduwldig does not estabhsﬁ that the prac-
tiee here is not a prima facic violation of Title VIL.

14
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Sl
detnmentally aﬁected wOmen employees were based_
~ on physieal properties of women generally, this Justl”',‘,_'}f
- fication has not been accepted as a barrier to. ithe.
establishment of a prima facie case but has been qon
sidered only in the context of whether the busmegs
necessity defense justifies the.sexual class1ﬁcat10n,
the sexual effect of the particular practice lnvol've;
For example, in Rosenfeld v. Southern Pacific. Gom
‘pany, 444 F.2d 1219 (CA. 9), the employer refus o :
to assugn women to certain jobs, based in part. on the’
view that the “arduous nature of the Work-rel_at i
activity renders women physically unsulted. fe:r the v
Jobs” (7d. at 1223). The eourt in Rpsenfeld faum_}f‘t "erf_-':l
- exclusion of women to be a pnma facie woiamon £
Title VII, and then examiried the “strenu'ous phy‘smal
demands” defense to see“if sufficient: Justlﬁeatlon for.‘-
the practice was presented. Seeaalso Bowe supra @nd
, Weeks, supra. (wexght lifting l" itations ap ’

In sum, the class1fymg .factor plegnanc
capable of bemg apphed to both. se\e;s 1t £
sexual in nature Accorﬂmgly, WhlIe 'iiearly a}l tlls—;'_'f,’:
abling condltlons are ‘cpygred,”one whlch 8 tied' dl-.‘.;,'
rectly to sex is: not. fE.ven though ‘the prégnancy classr-‘f'- ;
ﬁcatlon-—mvolvmg a dichotomy betiweerr plegnant fe-':'ii
males and non-pregnant personsx—my be regarded as -7

-
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a sexually “neutral” policy, not aimed at Women but .
" only at a particular disability (see Geduldig v. Asello,
- supra, 417 U.S. at 496-497, n. :20), the prima facie
case of discrimination under Title’ VII is not dis-

- proved. For the pregnancy exclusion i, nonetheless, -

-an, instance of the application of an employment prac-
tice only to women, resulting in the denial of a benefit.
And it is settled under Title VII that when an em-
ployment practicd- has the‘,practlcal effect of distin-

guishing among employees on the basis of a p&)hlblted :
factor to the substantlal detriment of .one such class,

_a prima facie violation of the statute. has been proved

“Congress directed the thrust of thé Act to the conse- -
quences of employment practices;not simply the motl- '.

vatlon " Griggs, supra, 401 U.S. at 432,12

13 Accordingly, all circuits have accepted the view that a sta-
© tistical demonstraﬁan of a substantial dxspamte effect, regardless
of motivation, on qharactenstxc covered by. Section 703(&) yis a

. prima fadie ‘Violgtion of Title VII .Bostan: Chiptery NAACP v..
- Béecher, 504 F. 24 1017, 1020, n. 5°(C.A.1); chrtiorari dertied, 421 .

U.S. 910; United States v. Wood, Wire and Metal Lafh, Int'l

N——

- Union, Local No. 46, 471 F. 2d 408, 414, n. 11 (C.A. 2),cer&omn~. |

denied, 412 U.S. 939; Commonwealth of Pennsylvania v)’Neill,
473 F. 2d 1029 (C.A. 3) (en banc) ; United States v. C & O Ry.
Co., 471 F. 2d 582, 586 (C.A. 4), certiorari denied, 411 U.S. 939;
United States v. Hayes Int’l Corp., 456 F. 2d 112, 120 (C.A. 5);

- Danner, supra, 447 F. 2d at 162; United States v. Masonry Con-
clors Ass’n of Memphis, Inc., 497°F. 2d 871, 875 (C.A. 6);
Inited, States v. United Bro of . Oarpéntera and Joiners,

Local 169, 457 F. 2d 210 (C.A. 7), certiorari denied, 409 U.S.

851; Umted States v 'N: L. Industries, Ine., 479 F. 2d 354, 368

(C‘A 8) ; United States v. Tronworkers Local, 86, 443 F. 2d 544,
550-551 (C.A. 9), certiorari denied, 464 U.S. 984 ¢ Afuller v. U.S,'
Steel Corp., 509 F. 2d 923, 927 (C.A. 10) ; Davis v. Washington, .

512 F. 2d 956, 960 (CADC ), certiorari granted, No. 74-—1492
(October 6, 1975)
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 B. THIS COURT’S DECISION 1N GEDULDIG V. AtELLO DO¥S NoT BAR A
'FINDING THAT A CLASSIFICATION BASED, ON' PREGNANCY 'VIOLATES
| mmE Vi, o
Both employers place primary reliance. gt ‘this
- Court’s opinion in Geduldig'v. Asello, supra, ¢ontend-
. ingsthat the holding of that case 'ign‘,‘dispo'éit:ive”.of
' ﬂl&'ﬁ@ssﬁp before this Court (e.g5 Br. of GE at 26).
There are, however, important differences betwéen_ the
context in which Geduldig; a Fourteenth Amendment,'
social welfare ‘case, arose, and the applicable require-
ments of Title VII. - . : :
Accordingly, six courts of appeals—the only appel-
late courts which have considered the issue—have
stated, in holding or dictum, that Geduldig did not de-
termine the validity of the pregnancy exelusion in the
context of Title VII's statutory prohibition of any
diserimination -based on sex, and that such, exclusion
could amount to sex discrimination in violation of
Title VII. See, in addition to the opinions of the two
courts-below, Communications\Workers of America v.
.Amegrican Telephone and Telegraph Co., 513 F. 2d 1024
S (CA. 2), peti‘ti_oil;folr"a writ of certiorari fpending,
© No. 74-1601; Satty: v Nashville Gas ‘Co., 11 FEP
" Cases 1 (C.A. 6); ‘Hutchisow v. Lake Oswego School
Distrget, 519 F. 2d 961 (C.A. 9; Tyler v. Vickery, 517
F. 2411089 (C.A. 5).* The two courts below have, of

" 1In Satty and Hutchison the question was the use of accumu-
lated sick leave, rather than exclusion from a disability program.-
However, the opinions of the Sixth and Ninth Circuits considered.
the situation as equivalent to that presented by the exclusion of
‘pregnancy from a disability program. The Fifth Circuit opinion
-in Tyler is not addressed to a sex discrimination claim, but in dis-
tinguishing between constitutional and Title VII standards for

154
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<19 . .
 course, explicitly held that exclusion of pregnancy-and
pregnancy-related dlsablhtles from a general disa-
bility program does amount. unlawful sex dis-
crimination in violation of Tit e VIL* :
In Geduldig this Court held that the exclusion of
" pregnancy: and pregnancy—rela:ted disabilities from a
 state-run program ‘of employment disability insurance
for private employees does not violate the. Fourteenth -
Amendment by mv1dlously dlscnmmatmg agamst
worlien. . . |
As the  court of appeals declslonq dlstmgtushmg
Geduldig haVe noted,- questions arising m the soclal
welfare. context ** under the Fourteenth Amandment
differ mgmﬁcantly from the issue of statutory con-
"struction involved here. The. Fourteenth A.mendment
does not prohibit a pohcy wluch, while treatmg people
differently, is reasonably related to a legitimate state
interest. In order to prevail a challenger has the
\burden of showing that the claSSLﬁcatlon 1s not' Ta-

' determmmg dlscnmmatlon the court in dict dmcnsses Geduldzg'
and indicates its concurrence with the other,/circuits that Geduldig
- does not govern a Title. VII claim of discrimination regarding the .
- differential treatment'of pregnancy disability. Sce also 7 oltMuav ‘
Compton & Sens, Inc., 514 F.2d 651 (CA 8), which lmphcltly
finds the Geduldig declsmn itapplicable in a Title-VII context.
WM Congress has also given ‘the question attention since thls Qourt’
" decision in Qeduldig. See pp. 24-26, mfra ‘ :
18.The principal cases relied on in this Court’s' opmlon in
Geduldig specifically emphasize the fact that they deal with social
welfare legislation. See Jefferson v. Hackney, 406 U.S. 535, 546
547; Dandridge v. Williams, 397 U.S. 471, 485; Williamson y. Les
. Optwal Co., 18 U.S. 483 489. ' )

160



. is invidious,

- N
tionally related to a legitimate state policy, or that it

Title VII on the othér hand is-directed not only to
deliberate or irrational acts of employment -discrinti-
nation. Under Title VII, a praétice which is neutral
on its face and is not either irrational or a pretext for
diserimination is nevertheless diseriminatory-if it has

‘a substzmtial‘dispam’te_‘eﬂ:‘ect on a protected class, Ree

P- 17, supra; and cages there cited. Sec.also Wallace

# V. Debron’ Corp,, 494 F. 2d 674 (€.A. 8); Gregory.v,

.

Litton Systems, _Im:a.,l47é’F.,2d 631 (C:A. 9). "

- Indeed, this. Court in ‘Geduldig specifically ‘relied

B (417 U.S. at 495) on-thé-;propqsitio'nI“th,at, consistently -

with the Equal Protec,ﬁion Clause, a v_S,tat'e,‘mafy take
one step at a time, addressing itself to the phase of
the problem which seems most acute to the fég_i_slat_ive

- mind. . .. The legislixflli'e may select one Phase of one

ﬁcl,d' an& _"ag_ply’ a_.reimedy 4there,)‘ heglectﬂi‘ng the
others. . . .’ Williamson v. Lee Optical Co., 348 U.S.

483, 489 * * *.”"But, in contrast to the state legisla-

 tion at issue in- Geduldig and in: Williamsbn,-COngress

in Title VII took the broad view that all forms of

.. emplo entgdiscrimmation‘—on-’the‘ basis of race, sex, -
: ym ! , ) Sex,

religion . and national oﬁgin—shpﬁld be abolished.
Congress, in-other ‘words, decided to cover the- field
comprehensively father ,thag;;,.ta;ke"qne step at a’time.

That Title VII standards are more stringent than

_ the. rat‘ional,*bagis' standard under the Fourteenth

Améndment is well recognized, both by Congress and

the courts, The extension of coverage to the states as

¢ X Lo . | >
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employers in the 1972 umendments to Title VT.I rep--

resented An at’ least, 1mpPic1t Tecognition by Congress .
that Fplu'teenth Amendment standards, to which the:"

states’ wereé: already subject as employers, are 'in_some

' respects less exacting than Title VII standards!

q Andtm séveral factual contexts, the differences be-
A)

.o®.

ween Title VII and. Fourteenth Amendment stand-.

‘ards have been found by the courts to require. d),ﬁerent

“legal resuits. State protective labor laws restnctlng

" the weight'wonien can lifty the hours women -can work,

or other conditions of women s employment, have tra-
ditionally been upheld urider the Fourteenth Aimend-
ment as permissible’ regﬁlatlon of the public health
dnd safety.”* Under Title VII, however, state maxi-
muni-hour and weight-lifting laws for women, which

“have the effect of llnut,,mg their emplayment oppor-°

-« tunity, have-unﬁofxnly “been” struek down. Weeks v.
* Southern Bell Tel, & Tel. Co., supra; Rosenfeld v.
'Southern Pacific Compan Y, supra. Similarly, in

Goesaert v. Cleary, 335 U. S. 464, the Court upheld

against an Equal- Protection attack, a' state law re-

»

“strieting employment opp01tun1ty in bartendmg to

womerr who were_the wives 01 daughters ofvnnle bar

1 In Weat C’oaat Hotel C’o V. Panzah 300 U.S. 379, 398, in up—
holding a state minimum wage law for women as protective legls—
lation, the Court stated: . A !

“[T}imes without, number .we have smd that the leglslature is
primarily the )g-@ of the necessity ‘of such, an enactment, that
every possible présumption. is.in favor of its validity, and that

. though the court may hold views inconsistent with the wisdom of

tive power.”

the law, it may not be annulled unless palpably 1’\'ceqs of legisla-

: . ?
G i

. e . . o Vo :
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owners. A contl ary result was 1‘eached under Title

. “VII sinee it could not be shown that male sex was a

bona fide occupational quahﬁcatlon nécessary to the’
S performance of the job. Krause . Samamento Inn,
. 479F 2d 988 (C.A. 9).7", :

- In short, as the courts of appeals have uhanimously
. 'held the fact that a policy has been held not.to violate -
. the Fourteenth Amendment is. not a ho]dmg‘that it
* . does not" vielate" Title VIL. Accouhngly, the' prima
o . facw cases of statutory violation shown here (see point.
- IA, supra) stand ui‘rrebutted bv petltloners rehanee
. 'on Geduld:g :

3 ' . L . N PR

ce. omnm,mzs xssm:n BY TUE nxsro\smu: wmxmmnu:,onwr :
. “PROPERLY INTERPRET TITLE VII “TQ”PROHIBIT THE .EXCLUSION' OF
'PREGNANCY-RELATED DISABILITY FROM AN OTHERWISE commmmx- :

BIVE msnu,rn' BENEFITS PLAN )

. "‘ The Equal meloyment Opportmuty Comm1s310n
sex dlSCIllllllldthll guidelines, 29 C.F.R. 1604 9 and
1604.10, e\pllcltly provide that. disabilities caused: l)y :

' pregnancy - are, for’ purposes of dlsablhty insurance,

- plans, to he tr eated as are all other temporary disabili-,’
ties. 29 C.F.R. 1604. 10(b).* The courts of appeals in -

: bpth Gclbert and Wetzel. relxed on the gulde]mes indi- -
'-'catmg that they are entltled to' “great defelence”-
_(Wetzel oll F. 2d at 204; Gzlbert Jt Supp Pet;at.

1 See a]%o K otch v. Bomd of Rwer Pilot C’ommzsazgﬂera, 330'
JU.S. 552; Tr/lm v. T’aclcery, 517 F. 2d 1089 (C.A. 5)5. Smith. x..
#royan, 520 F. 2d 492 (C A 6), petmon for a writ of certlorat‘é
‘pending, No™75-734. , ';:S
18 The EFOC Gmﬂe]mes are set forth in the Appendn infra, 4
.'p. 33. : : ”,
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5a, n. 12) Thls Court has eonmstently pa1d such defer-
* encé to gmdelmes properly issued by federal. agencles -
- given the responsibility for their promulgatlon See,
- eg. Albemarle Papef Co-v. Moody, supra, 422 U.S. -
- .at '431% Griggs v. Duke Power Co.; supra., 401‘U S.at * ¢
- 433-434; Udall v. Tallghan,; 380 US.1. '
" Petitioner GE contenés that the EEOC Guidelines
are not entitled to JlldlClal deference because ‘ thay
were not issued contemporaneously with the congres-
sional statute théy interpret, and because EEOC ‘has, .
in the past, taken an assertedly contrary view. While
, there are circumstances in which such guidelines may
l not be entitled to gudiclal deference, see, e.g., Espinoza
V. Farah Manufactunny Co 41*4 U.S. 86, this imnot a
case in which the guldehnes are inconsistent vnth at{
"obvious ongressmnal intent.™ Further, this Court in |
- Bspinoza)\did not state that smply because a gulde-
line is not issued contemporaneotisly w1th a statute, .
; or because an agency changes its posltlon on an 1ssue, g
4 Court in Espmoza speclﬁcally noted that the Com-
mlssmn had changed its: posltlon on the 1ssue mvolved

- ¥In E’cpmega, this Court held that the term * tlonal origin™"
dn T;tle VII did not prohibjt discrimination on the basis of an

'individual’s status'as an alien. The EEOC juideline had inter-

_ pretpd the term “national origin” to include discriminatiofi on the .

. basrp of cxtlzenshlp The Court held:that this guideling was not -
~ alid if it meant that there eould be no disttimination on ‘the basis
o of citizenship alone, but that it. could be v&hd‘m situations where

@ citizénship requirement would have the effect of discrimination -

on Ahe basis of national ongm, a problem not presente& I

pcp.mseuun,s'uoe PR
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interpretation of the statute in the guideline * * * is

no doubt entitled to great deference” (414 U.S. at 94)

while holding that it must ponetheless be rejected. be-
cause of what the Court¢found to be “an obyious con-
- gressional intent” to the contraty (ibid.»» o
 Heré, not only is there no’indication of a legislative
intent’ contrary to the Commission’s guidefines in the
legislative history of Title VIL" there is also some
recent indication that Congress does not disagree with

that interpretation. This nesults from the fact that,

Congress recently had the opportunity to reyiew

n

“a

closely analogous guidelines promﬁlgatedaby the De-

partment of Health, Education, and Welfare. Those

*In addition, the Court in Espinoza fOl]l"ld some federal em- -

‘ployment practices to be in conflict with the EEQC guideline
discussed in that case. 414 U.S. at 89-90. In the present case,
federal pregnancy leave practices are fully consistent with the
guideline at issue here. See p. 3, n. 1, supra. E
The Office of Federal Contract Compliance of the Departihent
of Labor has issued guidelines concerning séx discrimination by
federal contractors, which state that, in the area of contributions
to ifisnrance plans, an employer is not in violation of the guidelines
 if his contributions ate the same for both seXes, or if the resulting
benefits &re equal. 41 C.F.R. 60-20.3(c). However, more recent
proposed guidelines published, but not_yet adopted, by OECC
state that pregnamcy and pregnancy-related disabilities ust,

under an eémployer’s insurance plan or sick leave policy, be treated

as a tempdmi-y disability, subject to the same treatment as all
-other temporary disabilities. 38 Fed. Reg. 35338. o
. " The excerpts from the legislative history of. the proposed

Equal Rights Amendment quoted by petitioner GE (Br. 87-41) -

do not purpert to interpret Title VII and do not discuss the ques.
‘tion of pregnancy coverage in disability insurance plans.

A - W
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legtllntlons (4o C.FR. Part 86, as added 40 F

' 24128), which deal with ﬁm isue@f Bex dlscrm}s

nation®in federally assi@ced%du jonal institdtions,

v “e% promulgated at the direction” ok C’ong'ress Tsee '
- Title IX of the Education Amendments 1972, 20 -
- U.8.C: (Supp 1T): 1681, and mgl'ed by the™ e31dent

The underlying stdtute, with exceptions n@tﬁhere rele-

vant, provi'des in . pertment part Jhat (205'USC

(Supp IT) 1681(a)): ) s

- N#& persop in the Umtgd étates shgll, on the, -
badis of sex, be excluded from participation in, -
‘be denied the-benefifs of, or be subjected”to .
¥

discriminatior¥ un‘der any ’educatlon program -+

. act1v1ty recelvmg edéra‘l ﬁnanclal as31st~

g adee * 7Y ® 7
# Seetlon 86.57(c) of the Regula’flons (4{%Fed Reg

24144) adopted to un@ement thls prov1sm%spec1ﬁ-
- cail §"cates S

. (©) Plé’J?ld?lCJ as 'iz tempor"er dzsa,bzlztg. A
s P recipient shall treat pregnancy,’ chg,ldbmh false
"« » @#pregnancy, terminatign of pregnancy and &
covery &refrom and any ;mﬂporary% b1 ity
. e resultmg"’cherefl om as an? other temporary
N ability for ald job re‘lated pu@oses, Lgcludl.% .
- commencement,* duration, and xtensfns. of - X
leave; payment of dlsablqléty 1nconie acerual of;
‘seniorify and any Bther Benefit or service, and
remstatement, and under any frlnge beneﬁt{
C 6ffered to employe'és by v1rtue of employmﬂnf'A 3}‘.

[3}
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¢~ This regulation is essentially similar to the EEOC
" guideline (Appendix, .infra) at issue in this case.
Atcordingly, if the HEW guideline and, sithilarly, the
EEOC’ guidelineswere in conflict with cong;:easmnal
intent, Congress had the opportunity to so mdlcate by
withholding its approval of the HEW guideline, for,
" in the Education Amendments of 1974, Pub. L. 93-380,
88 Stat. 484, Gongress required that any regulations
implementing Title, IX be submitted-to both Houses
_for a rev1ew perlod of forty-ﬁve davs pl‘lOl‘ to their -
'1mp1ementatxorr "os .
There i isy in sulh po reason to beheve that the EEOC ‘
. guideline at issue here is inconsistent with congres-
smnal iritent, and the courts below accordingly did not
errin relying on it. - - '
i II
THE BUSINESS oonsmmmmons PROFFERED BY Pmrmovmns

DO NOT PROVIDE SUFFICIENT JUSTIFICATION TO. OVEB-
COME THE PRI.!(A FACIE VIOLATION OF TITLE VII ..

e LI

ry
R

Petltloners n both cases offer beveral considerations
= to Justlfy the exchision of pregnancy disability’ from

thelr :plans Both state that they advert to such “con-
g A T
. 1 Sevdral members of the House mdxcatecf’that their review of
the HEW regulétions would be {or the purpose-of &etermmmg
whether any of . those regulationis Would be “inconsistent with the
law.” See 120 Cong. Rec. H12332-12334 (daily ed. Dec. 19, 1974)..
The pregnancy regulations were: brought to the attention of the
Senate by Senator Helms élél .Cong?Rec. S9714-9715 (daily ed.
4 June 5,1978)) and a resolufion bf disapproval was intreduced by
. him, butna ncﬂbn was taken on the resolutlon :
~ ' ’
* W T,
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siderations” in order to disprove any mtent on their
behalf to dlscnmlnate against women (see Br. of Lib,
Mut. at 1:)—"0 Br. of GE at jﬁl) However, as
stated above (see pp. 11, 17; 20; mpm), proof of dis-
cmmmatory intent is  not preréqulsxte to . defpon-
strating' a prima facie v1olahgn of Title YIL. = - ~ -
Under: Title VII; amgmp@yer x’nay ‘rebut a' prima -
facw ca’se i %armm of ways. See, e.d., Griggs-v.

. Duhe Power Cos.supra, 461 U.S. -at 431. In Robinson
Y. Lonllar\d Corp, 444 F. 2d 791 (C.A. 4), the court
artwulated as follows -the sfandard for measuring an h
employer’s business justification for a practice which
has been found to deny employment benefits to a class
of individuals protected by Title VII (id. at 798):

The test is whether there exists an overriding
legltlmate business purpose such that the prac--
tice is mecessary to the safe and efficient opera- - '
tion of the business. _ -

- Hete, however, no issue of safety or efﬁclent operation
of the employer’s primary business is involved, and
the issue of” cost is the only possible defense. The
‘court’s opinion in Lorillard and the relevant EEOC
guideline (se¢ 29 C.F.R. 1604.9(e)) indicate that a
showing of increased cost generally ‘1s an insufficient

.-defense, to a prima facie violation of Title VIL.” At
the very least, we submit, the mqulry 1n the present

v *See also Jones v. Lee b ay Motor Freight, Inc 431 F. 2d 245
(C.A. 10), certiorari denied; 401 U.S. 954; Umted States v. St.

Louis-San Francigco Ry. Co., 464 F 2d 301 (C.A. 8), certiorari
denied, 409 U.S. 1107.

16y
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- circumstances should be whether the adjustment neces- _
- sary to eliminate the discriminatory effect of the
practice would be. so ﬁxfancially burdensome as to
Jeopardize the entire benefit plan.* C
- In support of their contentions that’ business con-
sidérations militate against extension of disability
“benefits to women, petitioners offer the following
reasons, none of which, in our judgment, suffice to
rebut the violation demonstrated. S o
1. Both petitioners suggest that the <‘voluntary’
aspect of ‘pregnancy justifies ‘the exclusion of preg-
nancy-related disability 'from'.th'éir plans. As stated
. above (seé p. 12, n. 9, supra), we note that this dis- "
~ tinction, insofar as it has any Yalidity, has been
applied ofily to a disability which occurs solely in
‘women and not to other voluntary disabilities. Also,
the actual disability suffered (see I App. 329-330, 362 "
(testimony of Dr. Forrest), II App. 514 (testimony
- of Dr. Hellegers)) is like all others covered by the -
plans in that it generally includes hospitalization for «
Some’ time and a further period of reaiperation, ‘
Siwilarly, GE states 4B¥ 55) that the?plan’s bene-
fits are “intended to soften tlie blow to employees of
an unintended and unexpected sickness or accidgng”-
and attempts to distinguish Pregnancy on this ground..
However, the GE plan does cover other “expected”
/ illnesses (II App. 647-648) and does not cover un- )
expected complications of pregnancy. :

* See also Diaz v. Pan American World Airways, Inc.,442'F. 24 .
385 (C.A. 5); United States v. Bethlehem Steel ¢ . 446 F. 2d
652, 662 (C.A. 2). ,‘ | ' o

o - ;, L R N ar

&




165 -

29

Both GE (Br. 56)“and Libérty Mutual (Br. 19) -~

state that, due to their belief that a high percentageﬁ-v‘.

" of women do. not return to work followmg chlldblrth .'

pregnancy dlsablhty benefits would . be = . form ‘of

“severance pay,’’ a type of beneﬁt not intended by the ,
program. :However, there is no indication that when
an employee, under the existing -plans fails to return ,
to work after an absetice due to disability, the com-
pany seeks to retr1eve the money paid so that A0
” “severance pay’’ is dlsbursed under th.e gulse of dls- '

. ability benefits. ) v
- 2. Petitioner GE also states that payment' for

pregnancy disability would encourage women to leave .

work earlier and return later than if pregnancy dis-

ability were not covered (Br. 56). This absence from: « -

employment, the petitioner asserts, would be prediz

cated on the well being of the child, par t1cula.rly in the

perlod following delivery (¢bid.). - %
- This contention ignores the fact that it. is only the.
treatment of pregnancy disability which is at issue in,
these cases. The decisions below do not require an eng- -
ployer to grant a’ woman leave before di_sa'bility_‘ is .
suffered, or following recovery from disability; ;h"ny""

non-disability, leave woild be granttil by the emplover‘i

regardless of the outcome of the issie presented herei‘ o
The precise pemod of actual disability which woqld,‘
‘have to be covered by the plans would be. determmed‘ "
as it is for all other dlsabﬂltles—-by medlqal veuﬁca-i

tlon and pet1t10ners offered no ev1dence to: m ]
that a requlrement of med1c§l verlﬁcatxdn Wou :
less eﬂ:'eetlve




pregnancy dxsablhty than for any other condltlon;_'

_.covered by the plan,”

“GE’s concern that prov1d1ng women pregnancy dls-_:
ability leave will lead to a demand by men for pald o

child-care leave is similarly unfounded. The. payment .
of dlsablhty beniefits" for _pregnant women would de-

pend on proof oﬁ actual‘ dlSablhty *® Men 1equestmg

chlld-eare leave are, of coufse, suﬁelmg no disability.
Any such request by men cquld be made only when an |

employ’er\ permlts wonifen -to'; obtzun leave, for chlld-‘;

fr*are puxpo‘sés, heyond thelr recwery (Qf course,

" since the \\.gmen are,-at. that“ pomt “not disabled, they B

qre not erititled to dlsablhty beneﬁts) To the extent

-that.an ‘employer allows wompn employées such “child. W
éare” Ieave, the employez: may ‘be oblitgated to provide .

1t to men. See Dameison Vi Board of . Hzgh Kduca-
wtwn 308 F. Supp: * 22 QS' .
1604 .}(‘b} Howevel the ggurthz);', ,app al&%dOCISIODSv .

94 "C.F.R-

R

B EEN ; JJ
* The GE p]&u st,ut%s um ). colm‘ﬂuese rdrsﬁbﬁny] benefits,
yowmust, be inder’ the card‘ of 8 physician for the treatment of

R your:disability and’!)oﬁr elifm; inus e certlﬁec} by a physician” .
( Iflz«App 1085) Sge alsoiIﬁ\Ap;pu 1097 Medical testlmony at the

c‘?t.ytrml ;nd}cated _that it s nio. easmr,for one tg falsifygis-

- from’ mxv,_‘q f er disublhw g A‘p }'}7—338 I App’}
liere wd4 some indication!’ {hut recOVsry from preg@nqy

“is gamer to- déterm £ medlcally thuh. recover'y from some: othér

(hsublhtles GE's ac?

. corgcernmg preguaricy, but'that mis, gige‘ymg and claim abuse was”
, “general . probdem® (TI ‘App ")i‘ Ancordm"‘ 7 E did not:
monstrate tha't cIam'x buse wa I(Iv,be a gre' #4problem for

CI

hancy thyl\ it would.be, for. ane following _ :

Luaty’stated that GE's predictiéh of maling- - -
a ering. audeolaxm ubuse by, \vorhen whs not based oni.actual evidence « -

i
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in the pr-esenf cases in no way require emplOy'e‘rs to;

" grant such non-disability, child-tgire leave to either

wonten or men, and. in no way suggest that leave of -

this type must be compensated from a dlsablhty” '

insurance plan.
3. Petltloner GE mtroduced some ev1dence concern-

ing ‘the increased cost of pregnancy coverage. How-. '

‘ever, that evidence Is based on a critical’ ‘misconcep-
tion. The evidence introduced at the trial . indicated

that on .the average, a woman’s actual pregnancy-

related disability was for a period of six weeks; in’

other words, that doctors normally checked a woman
 six ‘weeks after childbirth on the basis that, .if no

" problemns had developed, a wowan would be fully .

recovered by that time (I App. 32 -330; II App. 465,
500); and med1cal testlmony the trial indicated
that, in many 1nstances women 1d recover in
as little as two /or. three ‘weeks’ following delivery (I
App. 330; II.App. 466). Medical testimony also 'indi-

cated that, in mostg}nstances where there had been no

- complication, “aetual d1sab111ty did not occur until

actual labor and delivery (I App. 321; IT App. 460). |

The GE actu@wh(%“testlﬁed (see GE Br. 8, 58) to
the estimated increase-ifi- benefits paid nationwide, if

- pregnancy disability v Were relmbursed based his caleu-

lation on the followmg presumed duration of" preg-
nancy-related absences 13 weeks under plans paymg

benefits for 13 weeks; 23 weeks for plans paymg‘bene- .

fits for 26 weeks, and 30 weeks for plans paying
beneﬁts for 52 Weeks (See III App 847, GE Ex 42 )

2

¥4
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_ R : 32 ,
; ThlS 1gnored the fact that the average actual penod'
' of disability, which is the only basis for entitlement
. to payment, was proved at trial to be siz weeks, not
thirteen, twenty-three, or thirty. For this reason, the,
figures presented by GE are not accurate when in-
creased cost of covermg pregnancy dlsablhty is to be‘
considered.” o |
‘In addition to thls eIToneous basm, the ﬁgures pro-
vided by GE re_ferred to nationwide cost, not the cost

to GE. Accordingly, the figures do not indicate the
extent of the financial effect that the relief requested

would have on’the disability insurance plans and, -

hence, certainly do not suffice to establish a business
necessity defense to the prima facie violation of Title
VII demonstratedfby the plaintiffs.

LN

" In fact, these figures were based on leaves taken when no medi-
cal proof of disability was required ¢fI App 563). ’

.119
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: For the foregomg reasons, the Judgments below
- should be aﬁirmed W
Respectfully subinitted. -
ROBERT H. Bonx, -
' " Solicitor General
J. STANLEY,. Po'rrmam,
_ Assistant Attomey General.
Briax K. LANDSBERG,
- WALTER ‘W, BABNETT
MARK L. Ggoss : T
. . ' Attorneéys.
ABNER W! SmBar, © . I
General Counsel,
JosepH T. EpbIns,
' Associate General Counsel,»

- BEATRICE IROSEN{BERG, o A
Linpa CoLvARD DORIAN, * ~" S
Berx L. Doy, . ey

Attorneys, .

E'qual Employmeﬁt Opportumty COmmzsswn
JANUARY 1976. .
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- APPENDIX
., EEOC oumm’ms |
29 C.F.R. 1604.9. Frinée. benefits: |
»* . » ' I N * .
(b) It shall be an unlawful employment
- practice for an employer to discriminate be- *
tween men and. women with regard to. fnnge
beneﬁts . K
» S e -
29 C.F.R. 1604 10. Employment pohues relatmg to.
pregnancy and childbirth:

» . <l' ‘..-"Q . »y . »

(b) Dlsablhtles caused or contributed to by
pregnancy, mlscarnage ab01tlon, childbirth,
and recovery therefrom are, forall Job-related :
purposes, temporary drsablhtles -and should be-
treated as such’ urfler any health or temporary
dlsablhty insurance or sick leave plan available
in connection ‘with employment. Written and
"unwritten employment policies and practices
" involving" matters such .as the ¢ encement
arid duration of leave, the avaﬂablhty’ of exten-
sions, the acefual of ‘seniority and other benefits
and privileges," remstatement ‘and ent
under ‘any health or temporary disa in-

- surance or sick leave plan, formal or informal,

. shall bé applied to. disability due to pregnancy .
or childbirth an the samé terms and conditions , °
as they are apphed to. other temporary" il
dlsafglhtles _ >
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‘Mr. Days. The ‘Supreme Court, however, disregarded. Mr. Jugtice, -
Stevens stated that: ‘ S . i
The rule at issue places the risk of absence’ caused by pregnancy in a class
by itself. By definition, such-a rule discriminates on account of sex; for it
‘{s’ the capacity to become p'v_egnant which primarily differentiates the ‘female

from the male, . : . W " -

We believe that the views expressed by Mr. Justice Stevens and
other dissenters, the EEQC guidelines; the courts of appeals which
_had" reached the issue, and the De rtment of Justice were con-
sistent with the purpose of title VII: To remove artificial and His-
criminatory barriers to equal participation in tlie work force.

Therefore, this admine%tmtlon wishes to endorse and lend its
suppb¥t to efforts to amend titlee VII to.carry out what ‘we be-
lieve to have been Con ’ intent ‘when it inclnded the prohibition .
against sex discrimination in title VII. ot

I believe that ILR. 50355 is a simple, effactive vehicle. for achiev-
ing that end, and I would like to make a few short points about this
legislation. o oo ]

he prohibition against discrimination contained in H.R. 5055. -
would apply to all aspects of the employment process—to hiring,
reinstatement rights, seniority, and other conditions -bf employ-
‘ment coverefl by titte VII as well as to disability benefits.

The basic purpose of the bill. therefore, is to ensure that preg-
nancy related disabilities are treated the same as all ot.her.temé)orary
disabilities. F.R. 5055 achieves this goal by amending the definition
section to title VII. so that it is clear that for purposes of title VII,
dJiserimination on account of pregnancy is sex discrimination.

Amendment of the definition portion of title VII appears more
appropriate than an alternative, which would Be to add a new.
separate prohibition to the act. B .

What T believe we are attempting to accomplish through this
legislation is to clarify ‘what many of us thought was the original
intent of the act. . R T

The bill makes it clear that an employer could not attempt to use
any interpretation of the Equal Pay Act which might be inconsistent
with title VII's amended definition of sex discrimination’as a defense
td a charge that he discriminated on account of pregnaney., .

The proposed legislation does not purport to. elevate pregnancy

" above other emplovinent” disabilities, and require emnployers to.as-
- snme the costs of pregnancy when they would not do Sk)"’with regard

to other physical disabilities.. :
_Nothing in the bill. for example; requires an employer to hay,
‘disability plan for employees. Nov does H.R. 5055 regulate an jem-
ployer’s obligations with regard to emnployees’ abse due to ¢hild
_gare ‘sbligations: such absences are not-due to medgzally, deteymin-
_.aple’catiditions related to pregnancy. ' T

»

“hat s requingd is that-pregnant. employees- who are pble to work -

bwtteated hike others who. are similarly able’ to work; and that
~pYbgnanes related disabilities be treated the same as the disabilities
.of,otl‘ney. iployees. ‘ o o .
“3" e do"have one suggestion regarding the language of the bill.

" I$t}esVI1 refers i various plaes, not. only to “because of sex” and
““on the basis of seXt!™but also to “upon the basis of sex” and.‘“on
the basis of such,individual’s sex.” . : :
b DoeE )
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* In order to ensure that this new definition of sex discrimiphfion :
ey [ R . . . - . A, .

. applies to all provisions of the act, this subcommittée might " con: *

sider including the latter two phrases. - : R
We do not anticipate that legislation such as the one before the "

“subcommittée will result in any long termr increase in the Federal

court- case .load, s matter of interest to the .Justice Department,

. certsinly, o ' .

.+ To-the extent that, after Gilbért, there are other questions remain-
ing regarding discrimination on account of pregnaney, this legis-
lation willaid the courts by clarifying the meaning of title VII in
this aréa. - . - o v .

Although there miglit be an initial spate of suits to enforce this
arfendment, we believe that because of the nature of the rights pro-

. tected by it, .most employers will come into compliance with the
amendment in a relatively short period of time, this vitiating fhe

-+need for.extensive litigation. o ‘ .

Morcover, as the bulk of the law developed prior to the Gilbert iy
decision treated discrimimation based on pregnancy as sex diserimi- .
nation, many employers were already comnplying with the proposed
legislation prior to G'ilbert: Thenet result, we believe, will be neither

- & substantial increase ar decrease in the Federal court caseload.

+ H.R. 5055 is attractive in its simplicity. We believe that it would
accomplish an exceedingly impdrtant-end. Discrimination based ‘orr
pregnancy and related medical conditions has a’ dramatic negitive -
impact on the employment opportunities and expectations of women

in the national workforce. C . ,

* The economic impact on women and their families when preg-

nancy, temporarily disables a woman employee is as great as the

impact. of -other temporary disabilities; n.m{y it comes just as the

emlgloyee has another mouth to feed. '
isability in%e plans and sick leave plans are designed to
cushion the economyt consequences of temporary disabilities. It is
unfair to ¢xclude a.major disability suffared only by one sex, when
other disabilitiés Rre covered. T to ‘
The fundamental purpose of title VII, as it prohibits discrimina-
tion en ‘account of sex, is.to make men and évomen equals in th
market plgce. To the extent that women employees are required to
absorb economic costs and disndvantages because of pregnancy, this
goal cannot be met, : _ LR
For these reasons, T hope that (‘ongress will act upon this legig-»
lation with dispatch. : _ : TR
Thank you very much. - '
Mr. Hawxkins. Thank you, Mr. Days, ) .
_-The next witness is Alexis Hefnan, director of the Women’s
* Bureay, Employment Standards, Administration, Department of
Labor. : o
Yourstatement, in its entirety, wilt be entered in the record at this «
pdint, without objection. ' '
- [Statement referred to follows:]

Y
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© | ALEXIS HERMAN, DIRECTOR e,
= WOMEN'S '8U ' : : .
" e mu.ovuxm' BTANDARDS - Apummm'rroq SRR
I *'. U.S. DEPARTMENT OF.LABOR - .. . . - o L.
Ao T e azmnx THE SUBCOMMITTEE ON: <, PR
S _ . ° EMPLOYMENT OPPORTUNTTIES. = ' . -
: o 'U.S. HOUSE OF REPRESENTATIVES -
. _Apnn.s,ls'n-}r: o e
. . .. .
R - A
)u. Chairnn, and Membe:s ot‘ the Subcom!qi'ttoe. R )
. -
- ( I welcome this oppo:tunity to appeaf beno:.e you today
L'o discuas a matter of ~i’ ' rtgnce to the. wo:lglng wonen of
) . .
this nation and thei: fa 'rhis Suboommittee ' has ’
. /

at the fo:ef:ont of eﬁf.o:gﬁ 37 insu:e qual t:ea‘tment' undé

the laws toz a11- new situation mkes it-necessazy for -
you and . the ent fre Cong:ess to act once again. . ;' ; e
e I wouJ;d 1ike to take a Eew moments to dtscuss the
e%‘!ec&.s o£ t.he Sup:eme Cou:t 8 dbcision in. t,he case of’ -,
’ Gehe:al Elect:ic Comgagﬂ v., Gilbe:t. annopnced on Decembet 7 _i-',,

of last yea:. " This decision has evol@ed a g:eat deaJ. ot

® dischs'sicn and st:ong %ctions among legal‘ .scho;l.a:&, civil. N
‘rights activists, and bthe:s who a:e committed to the. p:in~
ciple of equal employment oppo:tum.gqa\,g £o: women. 'rhe:efo:e,
I do not believe that it ispnecessa:y fo: ‘me t:o Qiscuss f
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the decision in detail at.this time. Fpr the‘purpo:zs of -
this hearing.~1 vill merely summarize it by stating that '
) the Court held that the exc-niien nthregnancy disability
b,n.titl from an employer 8 otherviae cbnpxahensive non+.
w“ occupational disability insu:ance plgn in not. discrimination
‘under Title VII of the civil .Righ'ts Aot of 1964 in the ..

absence of a showing that the exclusion is a pretext for .

f,ilninatiﬁg\against women. - i
t is the Department of Labor 8 conviction that q&;- .

i

fbh based on pregnancy is discrimination based om
_ » ,
» o
Hbt guaranteeing equal rights and equal benefits could
P

clearly work to the .economic anﬂ.employment disadvantage

*\:.

.

of many ot this Nation's employed ‘and employable women and
théir.families. This hardship is particularly true for s

female family heads, 3.9 million of whom were'gn Egﬁ kfbor

%‘forée in Maich, 1975. Accordingly, we believe that the

.Congress should now take steps to enact legislation whf%h w
would make clfr the intent Congress to rovide that '
] . ¢ _of-Congre pr L

empioyeﬂs'who have medical disability plang must provide T s
X . | !
for disability due to pregnancy en an equal basis with ékﬁer

medic&i-disabilities. Such action would be cog?istent with
Y
* the President 5 repeated expressions of his commihments

to, and concerns for, American workers, American women ,
et S . ®. e o
and American families. : ' . o ,

: . «
1 3 v
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, Mr. Chairman; the bill be;o:e the Subcom!ttee, H.R.
. soss would. amend the Civil Rights M:t of 1964, as mnded
ﬁ« by the Equal Employ-ent Oﬂpo:tunlty Act of 1972, to. expand
. of aex' or *6n. ghe basfl of nex' to include d!nc:m!natlon
baaed upon pugnnncy, chlldb!:th. or :elated medical con-:
dltions. 'rhe bill turthe: states that women affected by
wp:egnancy, chudblrth“ or related medical condltlons a:e .
% "he treated the same fo: all enploxmnt related purposes,
speclﬂcally including :ece!pt of beneﬂts unde: f:!nge L

7
benefit p:og:ama. as others not so affected but smua: f

Hln eneir ability or inability toswork.
) -A@'be Labor Department fully supports t'ﬂ! underlying -

~ concept of thls legislation. We have long held the position

:\ -that w@sﬁould not be penalized In thelr condit!ons of

ﬁ . employment on account of* cuild ‘bearing.

L '.l'he Depa:tment of Labo: and othe:s have been 1ooking

- v- :t the G!lbert decision and Eonsiderlng methods of gua:an- .

teeing equal beneﬂts to women x: We have concluded that;

amending Title VII in this fash!on 13 an app:op:!ate course -

we

of action. It pem!ts Congress to add:ess the«issue in

.

. a slmple bnl. We are aware that other 1eg!s],at£on not

Y]

O
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dealing with the preqnancy disabjlity issue has been pro— .
posed which would amend Title VII and pther civil rlghts
laws in a VAriety of ways. H.R. 5055 has ne bearing on
‘the others. It geeks to correez an injustice which should

‘not be allowed to stand during the many months when more,,
complex-matters'mayfbeﬁpebated. T

S g

The Women's Bureau over the years he; found that many ;_
employers feel a primary responsibility to provide the best
[AcTie

jobs: and optimum benefits to men. o? tHe assumption that

Y
. they are the breadwinners of tbéi{&l@mflies and that wohen, -
%

particularly women with ch!iare ot aj@ ‘not serlously attached
'to the workforce._ Such an assuﬁ#;ion is in error. One .
.of the‘most striking demographxc chhnges that has taken

. Place in the post World War II erauﬁas been tha increase °
in the labor force participation of women with chllsren.
-Thi Exgures demonstrate that women are: having fewer chlldren,
and that they ate remaining in the workforce .or re-enterlng
it to provide 1ncome for their Eamilies, even when their _
children are very young. Indeed, working mothers are seriously
attached to” the labor force. As of March, 1976 abogt 5.4
million working ﬁomen had children under the age of 6, and
of these, 2.5 QL%?Zon had children under 3 years of age.

Discriimination on the. basis of prJgnancy makes it diﬂf;cult.

IR

L

O
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for wonnn to zenaln in the labor force and maint&in the
contiqplty of their fanily lncomes when they have children. o
And ln-many-fanilies the woman's ea:nings are essential
ln'raisingvthelr famflies' total income abo;e the povérty_
" level. . . . '_ _ - _ )
ﬁr; Chairman, the question of 1ncfease§ gasts qge to |
the legislation has been r;ised, and Ilwéuld ilkg to make

some observatiohs on this mattes. These increases should

.
<

not be overstated. . .
Assuming a contlnuathg of the present fertility rate
o§11.7 Births over a woman's life and a 2/3 earnings replace-
ment rate .on 1976 eérnings for ; six wéek benefit per}sg
for temporary disability due to pregnancy, our preliminary
data indicate-a total payﬁeﬁt of 5;82 persbirth or $1,030
per woman over her working life. This $1,030 represents <
only one-third of one percent of the‘total lifetime earnlnaﬁ
for the average female worker. We are in’ the: process of cF
further developing theSQ flgures; and we will be glad to .-
share them ‘with the Subcommlttee once this work ‘has been
- completed. - . . 3 " <
1 nlght also note that pregnancy dxaablllty beneflts &

[3
3re required, by law or court decision, in several SEates,

" including Callfornxa and New Yo:k. This fact rgsults in 19 i
. s $
. ) . - "@ - i
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"a lubstantial reduction in the total ‘cost 1ncrease that oy
could be attributed to the bifi. I e -
In concluslon, Mr. Chairman, the denlal of equal em-

.

ployment rights constltutes a serious’ uetback for women -1\J

.in their efforts to better thenselves, to support thelt f. ’.
families, and to beoone full, actrve and productlve partlci— A3
pants in our -society. They look to the CongreSs to correct

thls sttvation. In thls regard, I Ask you to note the wide

Lo .

- diversity bf women 8 groups whOJhave jolned together to

.4}"

support legislation. ’ : -
* The Department ot Labor is tully connltted to the ' K '::>
prlnclple of ‘equal employment opportunltles fqr women.A
We wlll work wlth thlsoSubcommlttee and the Congress to ° )
ettectuate this end., You may feel free to'call upon us ° ?”
for whatever assistance we might be able to provide you. ,
Mr. Chairman. thls concludes my prepared xtatementu

[

gt
I woQld be pleased to answer any questlono you ‘or the members

> .
~ i

of the Subcommittee might ‘have. ‘»iﬁﬁﬁ', -

Thank you RS s :

ar
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‘ v e : R D I e R . .
Mr. Hawxkins. Ms, Herman, youmay ?r%&i:g N -

' STATEMENT OF ALEXIS HERMAR, DIRECTOR, WOMER'S BUREAU,
. - "EMPLOYMENT STANDARDS ADM’IK]STMTION, U.S. DEPART: - -

MENT OF LABOR: | -
* Ms. HEeg#ran. Thank you, Mr. Chairman. ' oo N
: ,"I,won‘ld'_»like to introduce Carin Clauss, our solicitor at the Depart- . ..
" ment.of Labor.. =~ . . S e
"o Mr HawkiNs. We arg pleased to have you all with us this moming._
- Ms. Herman. As the director of the Wonien’s Burveau for the US.
- Department 'of . Labor, ‘an -Agency "whose iission is to formulate :

"';é.-L‘st'andiir('lé.'uml--m)‘licies,—,(o improve and promote the welfare of work-

*/ ing ‘women;, [ welcomme-this opportunity to appear before you today:

U 40" discyss n métter of ‘iriportance to the working women-of this

. ‘Nation and their, hililiulieﬁ...tﬁ: yassage of HL.R. 5055. T o
. It iy the Department of ' Laborly conviction that discrimination

<. based “oin reghancy fs discrimination; based on.sex: To dény equal .*

s l‘liglits,ung{x' Wlx'uul benelits because of pregnancy conld 'c]eurlﬁ work
" to the econpnii¢ gnd, entplofment. fisadvantage of many of this Na-
- "tisn’s enwployed gnd employable: womerr. and ‘theit families. O
" Accordipgly, inviéw of, the Supremg Court’s‘decision in General.
- Blectyie _001;&/)(1(:_1,{"\"1'(r'il?)(’;l."f, we believe: tﬁ:‘_'t_h ‘Congress should

- ‘now takg steps to eiyict legidlation which wolld - ma e.clear the intént’
. of Congrpss to] m‘Ciclo“tlmt erhiployers who have medical disability
. plans must 'pm‘{ defor gisability,dile to pregnancy on an equal basis . -
AL with otlier medical disal¥lities; . " - oo PVl e ok
Je . Shich action Wonkd dw consistent: with the President’s repeated ex-
. pilession of liiy.commitients toand concerns'for; Asmerican workers, %
-+ sAmetican worfienfand Ameri¢gn families: ... A M
" The bill befbre the ‘subcommnrittee, H.R: 5055, woild amend; the.”
sivil Rights'\et 8f 1964 aszaniended. by the, Equal: Employment:
. Oppogtunity’ Art of 1972, to expand the jirohibitions h.gminst,‘eg.plqy-ﬁ s
nent: dgig:rimiiiut'ion becauze of sex. or oh - tlie basis of sex, to include.
discrigpatioy hased upan };r{*gnh_ncy;,-child__birbli,';m- related medicdl . "«
conditiofgs.” ' cge . il el B VT
. The bﬁl Further states that women: affected by pregnancy, childy. - '
& birth, owgelated medical conditions are to bo trésted the same. ot

PR .

ol emppstment élated pm-’pos‘es,'speciﬁéal»ly'iné;l%uling _rééeipt of :
enctfs tider- fringe, benefit; programs, as others 1ibt so affected but.

A

Wk iz theit ability or inability to work; ™ = < © . L , :
& Depattuient. of Labor has studied H.R. 5055, and we have -
&lod that amending title VII in this fashjon is an appropriate
“course ¥ action. It permits Congress to address the issue in‘a simple
in Py i Correct-aninjustice which should not be allowed to.

and” . AR . T
" Mr. Chaufmin,- despite some - tlioughts to the contrary, working *
. "-mothers are seratigly attached to.the labor force, and are often the
v pbread winners. of &heiy family, as Commissioner Walsh has so elo-
% quently stated. T T . o e . .
i We are not here to have a-casual flirtation with the market. In-

: deed, as of March 1976, about.5:4 million working women had chil-

g £ te S A
[ - e Lawl . .
% 5 ¢ .
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Mr_ﬁ‘ o{& _gfﬁgﬁancy‘a’ maltes it, difficult for

.

aboy. force % -majntaig the tontinyity of

- The :}lleét?ion “of ine
raised. T

; '~q§?ﬁie&'_2’:5£millioﬁ c';chnc_'lsmn under -

d st ‘due to_the/ legislaiigh has been.

\ (heiv théy: havéihildren, I mariy familits the
woman’s éarnings: is psseitigl in rgiding theiir families’ total incolyp
~ above the poverty. Jevel, T R :

l‘resé‘.‘ﬂjn('tm"g‘!ibigl‘ﬂ,-ﬁot e .dyens'tal.&d. We have provided;”

.. 38 nfp_'urt‘of oyt Wit ﬁ‘f;’tgéx?mog“', prelimi
- that®this is: prelimingry ‘daf to"Bugpest t
. ~partment bf Labdr is hegin
* 5 We will'be happy to shbigy
o issne, for the record, a8 well: as.infofmatjon of the various plans at
Nthe'State Iogel“.t.lni};;my* OWViAD. . : ’
Cs M Hawkrns, F hesa‘finchngs to whi
“#ple now, or are they, inithe
. Ms. HeonanN. Weligvo n {
and’aye ure ¢stimyting » wegk périod on these figures. L
o ML HawkiNg A8 spon g8 tKese findings are available, we hope
5 that yout will ?I@Lk’é_ﬂ\gm--'nwﬁla‘b)e ‘to the committee for' inclusion
Yin the wpeord,: o1 ¢ - g . '
"“_-L}Vit»l‘xi_f);?‘l'q;}]eg o w§ y\;’:ti,ll.]iave them entered in the record at, this
\ PN ¢ . ; B -

"B

ry data, and T stress

s to h you refer, are they a.vz_iil—
6 @rocess of being developed?

”

RTINS ,' ;:\.‘“‘) ey .
téjglsgs e f wmi’sﬂf)e(_l_ﬁfol low :]

nEA T ey U.8. DEPARTMENT OF LABOR,
b B EAPLOYMENT- STANDARDS ADMINISTRATION,
N Tl ;
B X b

.
M3

WOMEN's BUREAU,
Washington, D.C., May 31, 1977,

ny
8 Hawklys, - . .
Beb it e on Employment Opportunitics, Commitice on Education
o Uze dfikaprccentativcs. Washington, D.C. -
RIR U A
ed-t
estimate on the c'qggt,ﬂmﬁ@g’:ﬁ,n,t extending the coverage of private sector temporary
dishnin) ?idgum;iqg;tg"l iglude pregnancy disability. .
et pledded - t the attached information for the record and for the
Biptiittee’s cormig eration. The data were prepared with the assistance of the
. mﬁ}r;ment of Co ix’érge and reflect the governments best estimate. They cover
: 34
b,

wor

stimated-cost' of disability payments and not any increase in medical -

Bets WIN gkt o
{:hm, etlth Ifdu¥aned plans. _ i .
. ¥ ~The Otlice of .\’!m;‘hgement and Budget advises thdat there is no objection to
Submission of Qxis Teport from the standpolnt of the Adninistration's program.’
Al s‘ncere]‘y“/{ . . I

: t . +" ALEXIS HERMAN,
R X T - : Director.
. '—‘ZﬁEDClosnre," RN ) ' . C - '
R - Ly EBsTIMATED Cost IapAcr oF H.R. 6075 .

. The Department of Labor, ‘in“response to the request of Chairman thklns,
submits thig‘cost impact estimate for inclusion in the record. Our best estimate

on i cgstimpact of extending the coverage of private sector temporary dis- .

‘ability insurance to inclnde pPregnancy disability amounts to only .05:percent of
the Q.itim:’xtcd payroll for private sector wage and salarw earners covered by

temporaty disability insurance plans in 1976, (It should bé pointed mit that costs . -

"af brgvate sector healtly insnrance also will be affected by H.R. 6075. However,
&rec e data on the cost impact could not be 'é%tln,mted reliably. A fuller explana-
tign of the problems in this area is presented {ifra, p, 5.) -

Our estimate assumes an averfige benefit period of pregnancy disability of 71

'.-u-ée@. The estimate is also based on the fact that about 34.2 million workers in

. . o .

P

A . 5
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s During my testimony hefore your Subeommittee on .
bmit for the hearing record the Department of Labor's

o

1t where employers have excluded maternity costs from
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.the prlvate sector were covered by temporary. disability iusurnuce plnns in 1976 .

and of that number, 14.5 milllon workers participated in, plnus whlch excluded
pregnuucy disahility for benefit eligibility purposes.

We estimate that the cost increase of H.R. 6073 will-amount to 20 cents per
week per werker, for sinployees®now covered under-a I'DI plan which excludes
‘pregrancy. 'I‘lu,re will "be 0 cost increase of 4 cents per week per worker for
-ewployees now covered under TDI ‘plans which proside limited pregnancy dis-
ability benetits, The. I)vpurtnwnt s estimate of the total cost increase (including
aam.nistrative costs) is $19 Lo million, or only 8.5 pe reent of total confributions
required.. These total ‘dollar amomnts are relevant: ouly when compared to
'nucrmutmm, munthr of workers, or total pgyrotl. We believe it 1s also essential
to note tuat -temporary disablity insurance contributions vepresent only 1.4

percent of the wage package for covered workers in privaté industry and -H.R.

8075 will increase that per((um;..e only to 1.50 perceut. This total amounts to
onty 1% ceuts per dotlar of wages. -

It 13 also clear from the experience of employvrs already coverlng pregnancy
disability in their TDI plans that the percentage of employees who return to thelr
jobs after recovering from pregnancy disability improves markedly with coveg-
age. Thesé employers huve expressed the view that the significant savings to

employers in training and recruitment (ostq more than offset the ndgled contri- -

butions required to cover preghancy.

As noted above, the I)(\pnrtmenti cost Ntimntes are based on an average
disability |wr10d of T weeks. This figure, cited by the Chamber of Commerce.
as the experience of a large corporate employer in 1977, was corroborated by
other lnrge employers whose plans cover pregnancey disablility. While some quo[ed
figxures hnveé been slightly higher, we believe that 7% weeks reflectg the experi-
ence of the better administered and 4nore tlghtl) controlled plans. Also con-
sldered 1s the fact that most plans do not pu) bcnvﬂts untfi the eighth day of
disability.

Alternative calculations were also made buwd on assumptions of 6 weeks of
benefits und 9 weeks of benetits, The G-week assumptiou was chosen as an ap-
proximation of the average length of benetits under plans which now provide
Hmlted pregnaney disability coverage. The D-week assumptlon was ineluded for
comparison purposes. F ‘he cost pstilate incorporates a 20 percent adjustmeht for
administrative costs® The atfached tables refect costs both with and without
this overhead nssumption.

In order to détermine cost impact. the Department baxed its estimate of TDI
coverage on data from the Socinl Security Administration- (see table I, fn. 1)
adjusted to apply to 1976, and from-labor force data from the Department of
Laphor. We belleve these data better reflect coverage than the Source ‘Book of
Health Insuramee Data 19761077, insofar as they eliminute double counting of
employees covered by more than one disability plan and elimnmte private plans
not covered by the proposed legislation.

Data wege disaggregated by industey according to health plan estimates con-
tained in the March ]‘DTTM)( inl Security Bulletin® The disnegregation by indus-
try for ‘I'DI plansis congtlered to be closely eorrelated to that of health plans.
Industry ettlenlations were made in order to, reflect differences ’in plan coverage
by industry, differewses in the percent of woumen workers by industry. and 8if-
h-rvn( es in wage rates by industry.

I order to determine theé expected number nf hirtlm the 1975 birth rate was
applied to each industrial grouping for all women workers between 175 and 44
years of uge covered by temporary disability insurance plans and for women
eavered by those TDI plans now providing limited pregnancy benefits. The high
labor furce participation rates of women of all es made It reasonable not to
adjust for age qli«rihutinn. Similarly. differen in birth ratés for women
workers and other women should now be mininml with increased, femnle par-
ticipation in the labor foree.

“The wage dofa for wignen are bhased on thv May 1976 Current Populntion
Survey, which shows the latest figures available, The estimates assume that
W nmetr receive 60 percent of their weekly earnings during the penodfyf disnhllitx

‘ .

T Al flgnres, of (nur& are subieet to nw changes hronght nhnut l'n an expanding labor
r(;‘r e and tnereases tn prices’and wages in uuhwquont veara including the' current year,
1077,

2 The administrative cost adiustment s based an the average pereentave difference
between benefits and contributions for temporiry disability insurance over the five yenr
perlod frem 19700 1974, See Alfead M. Skolnlk. “Twenty-Five Years of Employee Benefit
fPlans Yoctal Speurite Bulletin, Sentember 1076,

‘3 See Dnnfel N. Price. “Private Tndustry Health Tnsuranee Plans : T,\'gc of Adminlstra-
tlon-and Insurer in 1974," Soclal Security Bulletin, March 1977,

- -

’ ) A B . 18 /\* P ‘é "' .
) . s "8}}; ) o » -

[N



\

.. The expected cost Increase 18 calculated by substracting the cost of benefits .
now provided under plans covering pregnancy from total anticipatqd temporary.
disabllity Insurance benefit payments for pregnancy disability. 'I"he_payl_;ou of
private sector employees covered by TDI plans |8 derived from estimates‘tf the
total number of workers covered and average weekly earnings for all-covered
workers by Industry. S : . Bt o
. Finally, the Soclal Security Administration’s ¢ 1074 data on TDI contributions
were updated to 1978, expanded to Include all relevant TDI coverage, an ad-

- Justed by the Consumer Price. Index. Increased costs due to expanded coverage

:;  for pregnancy benefits were.then related to total contributlans In order to re-

» flect relevant iImpact. . v o . Y ,
The costs of ptivate kector health Inshrance will also be affected by H.R. 6075. .
- . ‘However, preclse data on the cost Impact of the bill with respect to health insur-
-, -AAnce:plans could not be estimated rellably. Publirhed data from the, Soclal Be-
+ ¢upifyPAdministration with Information on dependen’s health care, coverage are
" ORlY :yallable theough '1970.° Thus, this coxerageé would havg, to be extrapolated
" to, 1676 with adjustments for the ratlo In-employment and -significant further
"adjustments td assess costs for dependengs, which is, of course, unnecessary in’
the temparary disabillty insurance context. Delivery and maternity hospltailza-
tlon costs wounld also bave to be gathered and these vary widely across the coun-
_try. An assessment would: be needeéd of the prevalence and completeness of
maternity benefits currently offered by health plans. s
The varlatlons afhong healtbplans nlso make it extremely difficult to reach sup-
portable ‘estimates. For Instaneé. eertain.plans exclude a variety of medical
conditions Including pregnancy: Many plais have a dollar cap on pregnancy pay-
ments Hut not on other conditions. Finally. there are plans which treat pregnancy
equitadbly elther through slmilar percentage payments for all .¢onditlons or
thrawzh similar dollar Umitations. o T -

. In summury®fiata limitatlons have mnde It impossible to provide the com-

mitlee with cost estimates which we conslder would falrly represent the impact .-

~of H.R. 6075 on health insurance. ‘

r

.ox ) v )
TABLE 1. —TEMPORARY DISABILITY INSURANCE COVERAGE—PRIVATE SECTOR, 1976

R Number of Percent

\ ’ : .  workers of

. A s (millions) warkers

I e ; S S - —E—

Source of ﬂmporary duxabu‘uty (short-term) coverage:

(D Privateplans " T T 25.3 74.0
(2) State-adminstered funds 1 . ! 8.4 24.6

* (3) Railroad Retirement Board admi red plar P, - .5 1.5
) Totll;tamporary disability insurance coverage affected by H.R. 6675 LI 3.2 100. 0
3) Tenlluplo'ryary disability coverage now providing limited benefits for pregnancy dis- 0.7 : 57.6

. ability . - P et eaaameeaa . .
' (6) Coverage for pregnancy drsability newly +equired under W.R.6075_ ... ... ... . 14.8 42.4

! Five states havs temporary disabihity laws. California, New Jersey, and New York permit substitution of  private plan
for the State plan; Hawaii has na State plan; and Rhode Island does not permit substitution, The estimate on line (2) is
based on unpublished data furnished by State témporary disability offices to the Unemployment lasurance Research
Office Empioyment Training Administration, U.S, Department of Labor. T

3 This totaf represents the sum of Hnes (1) trough (3). . .

- 3 Estimate on rma (5) based on assumption thet 40 percent of workers covered b{ waekly accident and sickness benefits
for nonmaternity disabilities are also covered for matarnitysdiubilum_s; and that 100 percent of workars covered b_r paid
sick leave, State TDI plaffs and by the Railroad Retirement Board administered plan are covered for maternity disabilities.

-+ Source: Data from Danisl N. Price, *'CashBenefits for Short-Term Sickness, 1918-74,"" Social Security Bulistin, July
1976 and from Alfred M. Skolnick, "i'wanty-ﬁve Years of Employe Bsnefit-Plans,”” Social Security Bulietin, September
1976. These data relats to private plans in 1974, The estimate in line (1) was incraassd by a factor of 1.733 to account for
the growth in the labior force between 1974 and 1976. This grawth rate was computed from *‘Table Al Emaloyment Status ’
of the Noninstitutional Population,”* 1929 to date, u.s. Dﬁsmmant of Labor, Bureau of Labor Statistics, Employment and

Earnings, March 1977, vol. 24, No. 3, Of the astimatéd 5,002,000 workers (Sociat Security Administ ation's blished
workingdigire) with paid sick leave, it was d that only 25 percent had more than a few waeks of paid sick leave and_
allof orkers were tovered for maternity disabilitias.

>

¢ AP M. Skolnik, “Twenty-Five Years of Employee ‘Benefit Plans.” Soctal Security

ulletln, Sentember 1976, . a . ‘qe N
S See W. W! Kolodrubetz, "Two Decades of Employee'Benefit Plans, 1950-70 : A Revlew.
' Socln%;'Semrlty Bulletin. April 1972, : - D :

"
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s T mporary dissbitity
R ] coverage
. S . : o : diubllny including
. : . Percentage eTage [
Y ' ) mﬁm by (mllllom of (
Industry ‘ indestey? , wotkers) workers)
2 Y m Jo.
7 2.39 L37
. .. 6 L 205 1.18
public utili 6 2.05 113
Wholesale and retail trede.___._ - 12 . 4.10 v 2.36
Finance.__._... . 2z, 2.39 1.8
Services____........ ) 2.65 1.18
Mining and agsiculture. ... ...l 4 1.37 .’
Alllndultlln.....,.,.4...............4....4..;.. 100 T13.2 119.7
Eanu “are based on ulcumiom in,Daniel N. Price, “Private Industry Hulth Insurance Plans: Type of A
and Insurer in 1974’ Social Security Bullstin, March 1977, p. 17. tadie 3. The percentages ste ud on h nh
care plang. It is assumed that coverage for temporary dlubilny pum pmllm that of heaith phm toa la rge d
LR [ ouh are ukumtrom table 1, lines (4) and (5) .
TABLE 3.—WOMEN COVERED -8Y TEMPOhARY DISABILITY INSURANCE BY INDUSTRY
,,,' - . Temporary diss-
. AR T-mromy disa- bllm coverage. .
IR PumnNomnlc lity coverage Indudlu ‘ﬁnr. :
: employment | (miltions of lons
industry by industry t | women) $ womn)'
xluuhcturlnl 5.3 5.21 Cvo300
hstruction .. _ . i N 6.6 .16 ) .09
Transportation. . 1.1 " .35 >, .20
&mmun‘utlom and public utilities” 29.3 . .60 .33
holesals and rmll tndu .............. 43.7 . L79 LO03
Finance__._..__ : . 52.5 1.25 . 1
rvices_ .. _.... v, 85,9 1.15 . N
Mining and agricult 16.0 22 " .13
Au'inaustrm IrYe L34 10. 74 6.19

ius. D'&pmmunt of Labor, Employment and Enrmnn Mirch 1977, vol. 24 No. 3. p. 9. table 2 "'Employed Persons in

Selocted Mdustries.

2 TDI coverage u calculeted by multiplying percentage of female employment by Indumy. times Mal temporary disa-
ble 2)

blll insurance cover by industry (see tal
("} conrlp mdurn ¢

c

by industry (ses al
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N
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¥ Lo e
o . -VABLE 4.—EXPECTED BIRTHS BY INDUSTRY .
’ C [Based on the. 1975 birth rate of 66,7 ?mu Per 1,000 women 15-44 years of agej ! .
. — . : T -
B mm:‘.,v:; u;.m
insyrance including
regnal
odo)
I
16
A7
T 3
. i
» » 283
- . pr - el e 208,
~ N _ N
T 1S, Department of Heahth Education fnd Weifers, Netional Center for Health Sﬁﬂitks, Monthly Vital Statisties Re,
« Dsc. 30, ls%.(supp'lomom), vol. 25, No. 10, The 1976 rets is still preliminary. S y' . port.
2 Births are calcu,stediby mumpl{ina thesaoumbsr of women under 45 yaers of age covered by témporary, disability in-
2urence times the 1975 birth rate. It is assumed that 68.48 percent of women workers are under-45 besed on calculations
rom U,S, Department of Labor, Bureau of Lebor Statistics, Office of Current Employment Analysis, unpublished date from
the May 1876 Currant Populstion Survey. ' - . Y
s 1 Births“are calculsied by multiplying the numbsr of women under 45 yeers of sge covered by TDI Including pregnancy
benefits times the 1975 birth rate, o " : “
TABLE 5.~COST OF CURRENT PREGNANCY DISABILITY INSURANCE'COVERA_GE (AT AVERAGE 6 WEEKS) FOR WAGE .
: REPLACEMENT OF 60% BY INDUSTRY : . .
. : Births for women . '
covered by lemro- Cost of current
* rary disabifity Aver, r <. disabllity in-
. insurance includ- wookly surarice Coverage . °
+ ing preghanc: earnings for rlfnan:)“
Indusyry i ousands) * -for women 1 illions)
. e e ——— - ﬂ——” — ' - , -
- Manufacturing. ... __. S 138 . MR & - - 67,
gonstrucuon_._ o i ; o }g g
rensportation_.______;.._ 3
Communications and Public 16 191 1.
" ‘Wholesale and retail trede 4 94 15,
 Fdnce. . _ 3 . ¢ 10 16,
- Sarvices. . 30 - 2143 15.
‘Mining and agriculture_ 6 o« - 148 .3
¢ ilindustren.x. e . oom U am 13.

v Total cost fo7 current disability including en incraase of 20 percent for ldmin_mmivt costs ¢ =3163:8, " - ’

4

1 U.S. Depertment of Labor, Bureau of Lebor Statistics, Office of Current Employment Analysis. Unpublished data from
- the May 1976 cureent popylation survey. includes both tull-time end part time workaers. ' Lt
. :Exc udes privije housétold workers. 3 : .
- JAverage, ' 't L £ . . -

¢ Administrative costs are baséd ‘on the average difference betwesn benefits and contsibutions for temporary disability
Blans over a 5-year period, Oata from Alfred M. Skolnik, "“Twenty-five Years-of Employes Benefit Plans,” Social Security

ulletin, September 1976. This figureyrepresents the amount.that plans are currently paying for pregnancy coverage, - -
.without any Federel requirement. e

Note: The cont ¢ column equais (births) li};nu (Miﬁy earnings) times (60 pofcent replacement rate) u:lui (6.2 weeks).
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Tsll! ﬁ —IOTAl COSTS IF TEMPORARY'DISABILITY INSURANCI
ALL CO*IERED WORKERS (WAGE REPLAC

-

EMENT AT 60 PERCENT)

Wl ow=mnm Q‘"h{

£ WERE EXTENDED TO COVER PREWNCY FOR -

Births for women v, . : . . 7 .
covered by tem- Aversge Costs for Costs for g
porary disability week covera 4 covarage Costs for
. insurance earnings - for 6 weel for 7.5 weeks Toverage
(thousands) for women ! (mitlions)3 (millions) for 9 wesks?
. . S
239 138 . 116.2 145.2 174,
7 149 3.8 4.7 X
16 - 161 9.3 1.6 . 13.
27 19] = 186 - +23.2 A
82 g4 21.7 o u7 t 4l
57 140 28.7 35.9 4Q
. 83 1143 27.3 9] 40.
10 . 148 5.d 6.7 8
Alf lndustrlu ......... )| ’ 134 236.0 2961 Vo355
Total cost for current dis- ° " . P v
ability including an in- N
~crease -of 20 percent for . ° :
ndmlnmntlw costsboeguals. .~ .. ...l ... 284.3 355.3

1Us. D'nmmat of Labor, Bureau of Labor sutlatlcs, unpublishod data from tha Mey-1976 Cidrrent Popiflation Survey.
Incluges both fuil-time and part-time workérs.
b:"‘rt;i; cost oolumn: nqual (births) times (weekly ummg:) times (60 percent replacament rate) times (weeks ol dl:-
a
3 Excludes private housohold workm
¢ Average.
¥Administrative costs are baud on the average difference. betw:
unr [] 5 -year period, Data from Alfred M, Skolnik, " Twenty
im, ber 1976. This includ
ov‘ull lnug« ol 6.2 weeks.

oen benefits and obntrlbu%m for lcmpomy dmblmy
-five Years of Employwe Benofit Plans,” Sccial Security
the $225,500,000 llrudy being incurred by plans now covering piegnancy for an

TABLE 7.—TqTAL ESTIMATED PAYRGLL FOR WORKERS COVERED BY TEMPORARY DlSABILlTY INSURANCE

Y

. 426.3

~NlNovwowsson

Temporary disa- Weskly payroll

° , bility coverage - for workers

. . . (miNions of : * -Ama. covered by TDI
\ndustry . ) : . workers)!  weekly sarnings? (mitllony)

Manuh@lunni ......................... eeaas 17.78 o2 3,751,
mstruction. .., € ) 2.39 ° 246 - 587
ransportation .~ . .C0 T 2.05 a7 . 506.

Communications and pudlic utllitlu : 2.05 ‘247 506.

Wholesale and rmu tnd ...... e 4,10 7L 602,

L . 2.39. - 202 482,

S "I 2.05 1”3 C 354,

.- L3 187 256.
E N o 4,

. 'AII |nd|::trlu.“.(..-<ii i 35 i . . 84.2 4206 7,048
otal annual payroll (wee| yply " oquu Yo .
$366,523.¢-mllion N . "

.—~~—. ".— L4
1See table 2
1Us.. Doymmm of Labor, Bumu of Labor Sta cs, Office of Cnmnt Employmtnt Amlyals, unpubll;hod data from
the er 6 Curre Populntlousltmy, mcludu h tul-time lnd pm-tlmo men and women._
1 Exclides private houuhold workers. , I3
R S { ! !
- ! . ) ) .
) . Ly, &
. . Ao ) . . .
. j ; ¢ ' - . ‘ 4
TR ' - A
\ . . J v M
, . o . K . v 1 v "‘:‘.!9'. . . ..
C m ' ., . ' - -4 . P g
A -ty ) £ T
v . . 5 R . . 'i [ 't.( . -
S ' o o2 e £ *
. - - ] J . v o
PSR R S
’ : PO RN "'?
- - ., -y o o«
. v ¢ K . !.‘, », N . ‘e K
N ’ ’) \ ' e : . a ‘ ! .
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rm: a-mnmonn 7 OF EXTENDING nmnw DISABILITY msumcmnmn FOR PREGNANCY
. (FOR AVERAGE PERIODS OF 60, 7.5, AND-9.0 WEEKS) ,
: ‘ . mmmmw ' e "
R T Excluding o Iicluding
ldmlnhmticg s ldminm:‘tﬂ:s

Y ;1004 s
1596 05
. 288 X
.27
‘oM L2
-060 PN ]
$6.92 » . $31
13 i
173 2,08
3 R
346 8 Coaas
.07 X
- a hd [-3

lndu.rs ' )!l;uhr:': rapresent the dlﬂoum bo(mn covmu costs (all industrlu) (table.6) oM current coverage cost (tlj
cies) (table 5,
t These figures r;g‘.:unt the d| Mwm | costs lncludin; ‘sdministrative com (tadble 6) and toul costs for
current pumucy Nlltylltlugln( ldmlnlsmlm costs (ta 5%- Lo .
K - L T T
TABLE 9—TEMPORARY DISABILITY INSURANCE: OONTRIBUTIONS (EMPLOYER AND EM@YEE) il
‘o ons

Conmbuﬁom to privete Indumy hmpom‘dluml insurence pl-m In l974 v g zammmmeeeaaomeaan
Total contributjons for workers coversd bzy D1 in 1976(1974 dotars—34,200,000 workers)s. ;

Tohl conm om for worlurs conrod T0! n l97 edjusted by the Consumer Price Ind
dollm LI L2 A D S . .-

. : Addmonll Costs 43 a Parcentage of Total TOI Contrbiton Regulred e

- L e ‘

w.o)l(soibtnlﬁu"“ . ST AT

Imd M, Skotnik, *‘Twenty-five Years of Emp| Bonlm Plans,"” Sociat Security Bullotln. Slptlmbcr 1976, >’

"

-t

2

e

3 his figure is derived by ukumin rlvm |n try contributions per worker in l974 ($137.07) and mulhplylnl thlt
. by tM emount of private conur nl for coverage.
ercentages reflected in this nu. ruprmnt lho addmonal com (table 8) dblidld by the aum of Rm contributions -
.. (mug usmlddlﬂomim ble §).
'potmh 4 for the uplmltion of the .dmln ve cost differentlal. '
> - L ‘.
T Ms. HmMAN I will be-happy to do that. DRI

I mus& 'however, concur with my- colleague fmm t Justice De-
.. partment that ‘cost should not be a deterring’ factor-in the passage
- of- this legislation, when we copsider the costs that women workers °
"must absorh. as & result of discriminat licies and practices.
. In conelusion, the denial of ua] e F(;rment rights constitutes
a serio#® seiback for- women am eir eﬂ‘orts to better themselves, to-
support thelr fmmlv, and to become fullf actlve, and productlve

e pp,mcxpunts in our society. * .

: They look to the Cong to correct this sntua,tlon‘ In this ,rega.rd
I ask you to note the w se diversity of women’s, a‘,nd obhenr groups w'hG
have ]omed together t suppoxt the ]egné{;ltnaon . P

B . Y . s . . L . ‘e
R . S IS . . oy AT
v 8 ' K o wf Yo e : .

. i A . . . )
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The Depaitmgent of Laborus fully committed to the principle of
. -equal employment opportunities for women. Wé will work with this
imittee and _the Congressgo effectuate this end. You may feel
e s for whatever assistance’ we .might be a;gle'to o

* Freo Yo—vall.
. provide you. " . °
. ‘We fu]ly endorse I
tunity.em ' . ' .
. r.ﬁ\wmxs. Thank pow, - " ‘
* 'We wish'fo commend Jthe witnesses for’their brevity, and also for
stheir very excellent statdménts. T '
"* Mr. Weiss; do"you have any questions? o t e
v_Mr. Weiss. Thank you, Mr. Chairman.. "
. ¥1 arh riot sure that T had nny=_l)ef.ter_.IUCk understanding the thrust
‘of the witness wlo testified on the last panel than Mr:"Sarasin, but
~what'he was ssying;.1 think, was, or at least ag I perceived it, was -
*that.thg imendment. that’ we uha talking about ‘seems to be directed
toward ;pregnant workets, and his ‘concern seemed to be directed
- toyatd the wives of male workers, the pregnant wives of male
workers: et 0L % :
" 'In your ste¥ement, Commissioriepi:dn page 3, I think you allude
" to that partigiir area. T .wondern§hisf®the work experience of the
- Cotfimission s been ‘i rélation;to that. fringe benefit area, that is, -
the ares of health Insurance pelicies, and so on. '
" Commissioner MVAivLsii- Lot me tell you what we have found. ;
. In-the early dayy of the Commission, very .often a ‘company that.
_ suppliéd benefits; supplied those benefits to "the male-. employees if
" their nonworking, wives- hecame pregnant, fox dxdimple, hospitaliza-
. ‘tion benefits, . . .- S : e ;
- Phose same’ berlefits very often were not supplied to the fermalé:-
" “employees. Consaquently, if a'male and o female work for, the 'same
comparny, the Ama.le'em;)‘j_oyee, in effect, got maternity’ benefit cover-
ﬁ for hisnwife, but the-gf,unale;employee would not get-that benefit.
a

_ 505”;, and wg“tf_hmﬁ(_.you for this oppor-.

o~That is what e allude/fo. I think, perhaps, that this is what' was.

" alluded to in‘the previous pangl. - . . e e T .
- 70 iously, indef title VII and under our decisions, and underour *
. guidi§ne, we would find'this discpiminatory. -~ - ’ :

- Mr. Weiss. Al .;righf."ljn_king this one st l;bi‘, W~_ﬁethér' we
will or will not-lerfaced with it in yoyrGpinion, or in the opinion:

of tie At'tqmey."(ﬁge’yult would the anfendment that we are talkin%
about yMdress itself br, provide prégifancy benefits for the -wife of -
.the worker? e : BN : S
Comemissioner Warsii. I am nof .trying to interpret section II of . -
-+ the bill, which just came through. However, it is our position from
‘the  Equal Emnployment Opportunity. Commission’s position, that
- ‘benefits myist be equal. - %j; .t 1 :

In othér words, any benefit, given
given to a female employee. IR
employee must be treated as a f
a broken leg. . R R com s

 Mr. Days. The billsis:to equalize’ gppor@nities for employees«s It
" i8 to miake certain that they are not#disadvantaged in. the work
..~ force by eertain deschiminafions with respect to disabilities: I don’t ;
*, understand’ Lﬂat you ieach’ dependerlts and twhdtever coverage -there |

to'a fmu}éh- emplb&eé_ ‘must be ' .
cy- on- the part of the female .
ry physical, disability just-as

»

% might be of dependents under-plans. © ,, P
BN ) j ' - » - l\ - ‘ ) . B ,_.»p; -
_— i . ’ _.,"" T ¢ . J"
B-,,’ e 4] l‘.) 8" : ’ .. AN . . a
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Mr. Wess. As I got the thrust of the ora] testimony today, and
in fact it was my lnpression that the employer was to cover the
dependents of the employees. I wanted to be sure that that, in fact,
was disposed of. and that later on we are not subjected to an attack
on the legislation because of some lack of clarity as to what we are
talking uﬁut '

Thank you very much. . o o

Mr. Hawkins. Thank you, Mr: Weiss. & .
. Mr. Sarasin. _ '

Mr. Sarasin. Thank you, Mr. Chairman.

Just to pick'up on Mr. Weiss’s comment, I think that this is the
corredt interpretation of the witness’s statement earlier. I don’t see
how you can read the bill any other way. , .

y aren’t we saying, under the language of this bill, that what-
ever you provide your female employee by way of fringe benefits,
that also must be provided to all employee by way of fringe bene-
fits, including the wives of emiployees, and that would include dis-
ability benefits also. That is what it says.

- Ms. Jexkins. For purposes of title VII, the definition that H.R.
5055 puts into and that is included in the amendinent would only
apply to benefits for employees of the employer. )

Now, it may be that the employer may choose to provide maternity -
benefits for the dependents. If he does so, then ke must provide
maternity benefits for dependents across the board. Of course, .a
female employee would not have a dependent husband who would.

* be eligible for the benefit. So you would not have a problem there.

In terms of the amendment, what it is saying for title VII pur-
poses, is if maternity benefits are being provided, they mnust be
available across the board. \

Mr. Sarasin. The point made earlier was that some companies
would provide maternity benefits in the way of medical costs to the
wives of employees, and not to the female amployees. Itine, I don’t
have any problem with that. .

The tack of this legislation is to say that you are not only-going
to provide for cost of medical care, but you are going to provide a-
disability benefit on the basis of pregnancy. I don’t see how you can
read-this any other way than to say that that has to be uniform
throughout ;he plan, and you are mandating it in the plan. So if it is
going to be available for the female cmployees, it 1s going fo be
available for the wives of male employees. o

I don’t think that this is the intent, but I don’t see how you can
read it any other way. v ,

Ms. Crauss: The disability plans:usually do not provide for the”
disability of the spouse of the worker, when she or he is disabled,
on the job. : ) o
» Mr. SarasiN. That may be the qualifying aspect, but I am not suge -

- that the language of the bill gets to that. o

... Ms. Crauss. You are talking about equal treatment. So, in’ fact,

7 if the disability plan is limited to employees, then in providing fer
pregnanqy related disability, that too would be limited to employees.

If the disability plan should be so unique that it would apply fo
a disability of the spouse who is not an employee, then the example
given by the prior witness will come into play. . '

Mcr. Sarasiw. I think that is correct. . ’

[}
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Let me express a concern that there seeins to be a lack of concern
‘for the cost of the program, Mr, Days, you point out ini your state-
ment, on page 8, that there are many emliloyers' who ave already
complying with the proposed legislation and did so prior to Gilbert.«
Would you name onef : o

Mr, Davs. Right off the top of my head, I cannot name one. ‘

Mr: SarasiN, Some provide for a type of payment, or a wage re-

lacement to a .female employee on aaternity leave, Most of them
ve been narrow in- théir application, such as a 6-week period or
something like that. : .

All of them, as I understand it, treat mnaternity leave and dis-
,ability payments as a sepamte little item, When we apply this bill,
We are sa; in%: if you provide 26 weeks of unemploymnent and 26
weeks of disability payments to your employees, that person out on
maternity. leave is entitled to 26 weeks of disability payments. There
is no other way to read it, There is no company that does that.

Mr. Days, ’I?ilere are two responses, I know the name of one em-
ployer. I ha %(;{1 to be the chairman of the board of a child welfare
agency whicll)li_;‘ ias changed its disability program to conform with
the law prior-tp Gilbert. I am Aware that there are other agencies
that are moving in that direction, ‘ :

I think that it is a fair comment to say that many agencies and
employers have been informed by their attorney and by people who
are familiar in this area that they would have to start'-con?orming
their plan, I would presume that had Gilbert not come along, we
would see a number of companies that had figured out a wiy to
address this particular problem,

Mr. SarasiN. I am not arguing that some companies are providing
a wage replacement program for their employees on maternity leave,
but it is not the same payment or the same duration as might be
available for disability. :

Mr. Days. We can submit a ljst of those employers who were at- |
tempting to conform, o
" [List referred to above follows:] cogl

-

4
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nited States Depavtment of Justiee

WASHINGTON, D.C. 20630

ASMSTANT ATTORNE Y GENERAL

O

ERIC

Aruitoxt provided by Eic:

The Honorable Augustus F. Hawkins
Chaixrman .

Committee .on Education and Ladbor, .
Subcomittee on Employment Opportunities

United States House of Representatives
13346A Rayburn House Office Bullding )

Wuhgz:n/,ﬁb.c. 20515 R
‘Dear Chirffuan Hawkins: :

wWhen I testified before your Subcommittee

regarding H.R. 5055 I indicated that I would
provide to you a list of employers which presently . -~
treat digabilities related to pregnancy like other
temporary wedical disabilities. Of course the most
prominent exsmple of sucll an employer is the Federal -
Government; which permits employees to-use ‘accrued -
sick legve for all disabilities including pregnancy,
childbinth and pregnancy related medical conditions.

1 have enclosed a copy of an appendix in the ‘Supreme
Court Brief for Martha V. Gilbert, et al. in General
Electric Co. v. Gilbert, which lists leading.firms .
which p%y temporgry disabllity benefits for disabili~
ties arising out of pregnancy. I’hope that this list

is useflil to the Subcommittee. = -

I understand that there was tfestimaiy before
the Subcommittee regarding the.consideration of a
suggestion to amend H.R. 5055 so that it would pro-
hibit an employer from decreasing benefits available
to employees in an effort to comply with the new

o
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" suggested amendment thereta.. v S

191 -

. v -
mndmnt.— In the cvant that there is any confusion
regarding the scope of uy testimony, I thought that -

1 should make clear that I was addressing H.R. 5055
as it was submitted to-the Subcommittee and not the ¥
. O

1f I may be of any further assistance, please
contact me. - - . <
. P .

L ‘Sincerely,

Nl ﬁ.z&wﬁ;\/ﬂ’/

Drew S. Days, III
Assistant Attorney General
Civil Rights Division

G
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APPENDIX A

Plans of “Lerding Firmt 13‘1'2\ Variety of Industries” ! Which Pay Tomporary
Disabimy Beneliis for DisaLiliilos Aricing Out of Pregnancy

¥

Souree: U.S. Department of - Labor, Burcan of Tabor Statistics, “Digest of
. One-hudred  Selacied IHealth and fusuwreance Plans Vnder Colleetive
Bargaining.*1954,”” Bulletin No. 1180 (Snne 195535 .S, Department
3 of Labor, Burean of Labor Statistics, ** Digest of fleaith and Insurance
~Plans” 1971 Ldition (GPO 1972), Vol. I, and 1974 Edition (GO

1973) Vol. IL L :

- Digest of Digest of - Digest of
4 ’ 7100 Seleeted . Health & » Health &
. Health & - Insmanee Plang, Tusurance PPlans, .
Namc of Tusurance Plans, 1071 Edition, 1074 Edition,
Compnany 10542 Volume 1 Volume 11
N\ R v Weeks Page Weeks Pago Weeks Page
- 4 _—
Alm. Co. of Amer. G 91 i 6 1 G 1
Amer, Can. G 103 ' 6 7 G 7
Ainer. Scating -6 43 26 9 26 - *9
"~ Amer. Standard not listed G 1 . G 11
Amer. Sugar 6 not listed ¢ not Listed
Amer. Viscose ' 6 67 . ot listed not listed
* Amstar Corp. .6 19, 6 15 6 15
Armonr & Co. (i 19 - 8 Y 8 17
"~ Armstrong Cork 6 25 G -+ 19 G 19
Assn. Master Painters 13 163 not listed . not listed :
Beth. Steel ., ¢ 97 "6 21 G 21
Borden, Ine, not Tisfed § 23 6 23
Brewers’ Bd. of Trade not listed “ none 26 25
" Campbell Soup 4 7 8 31 8 .33
Caterpillar 6 - 115 6 33 G 37
" Chase Brass & Copper  fione 91 : 6 41 .6 43
Chicago Lithographers 6 (1 not listed not listed
Cluett Peabody hot listed 6 49 6 51
Colt’s Mfy. Co. 6 7 not listed not listed
 Cone Mills 6 25 G 53, 6 55
Construction Ind. not listed 13 61 13 63
Continental Can. 6 109 6 - 63 (i 65 "
Crown Fellerbach ~  not listed 6 - 67 6 67
Deere & Co. .- 6 . 109 G 69 6 71
Distillery Ind. not kisted 6 73 6 75
- Dow Chemicgl 6 Gl ¢ 79 6 79
E. I. duPont . not listed . 6 97 6 85
Firestone ) "6 79 6 87 52° . 93
- F.N.IC. Corp. not listed not listed 6 95
Ford 6 127 G 97 6 99
Furniture Industry (i 433 6 101 6 ' 103
i B DY SRR
" . A
) \
4 .
. e v "
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v T 2a
1 ) i .
: @ Digest of . Digest of Diges 32
100 Sclected Health & Heat o &
T Mealth & Tusyranee P1ons, . Insurance Vlans,
Name of Insurance I'luns, 1671 Laaden, ) 1074 Edivion,
Company . 1958 - or Volmed o7 Volumn: 11
| - ———— ———————
“ 5 Lo : Weeks | Page © % Weeka « Page Wecks Page
FGM 6 " 127 6 111 6 113
B F Goodtich 6 .13 6 117 . 6 119
' Grey Tound not hsted 6 122 6 124
. 'Totel Assn. of N\ (ORI 6 125 6 125
- Flotsheim Choe G > 79 6 JRNR 6 1393
- UIBM L o ot iisted R G 02 "113
. ~Int"t Harvester - 1151 6 141 [} 146
.~ Intt l‘uper 6 . 49 6 147 6 151
. Je\vell.\ Mitrs. . 0 1159 6 151 6 155-
Johnson & Jolmson 6 145 8 153 8 157
-~ Xennecott Copper 6 151 6 155 6 159
. XKroehler Mfg. not listed 6 159 6 - 1637
' LTV Acrospace not listed 6 * 167 52 171
o Luwgn"o & Yieather .. :
e Ina : 6 85 -6 171 6 173
. Maritime Tnd3 none 1751 .6, 177 6 179
" . Mass. Leather Mfvs. o g :
Assi. 6 85 6 181 6 183 °
Metalworking & Repair . :
Ser\ iees not listed 6 187 6 189
Nabisco : - 6 CoT 6 201 6 203
'Nat 1 Anto Transport- . o
U ers Assn, 6 169 6 203 not listed
‘Nat'l Stevl - not listed 6 205 6 205
.NY Shipping Assin.. ~ not listed 6 207 ¢ - 27
/N. Amer. Rockwell not listed 6 211 - 6 211
Northwest Forest Prod- . .
uets Assn. .ot hsted 6 215 6 211
Owens-111. 6 )| 6 217 6 213
Pacific Maritime Assn.  not listed , 6 221 6 221
PPG Industries . “notlisted 6 233 6 229
Printing Industry - ’
Lithographers not listed 6 230 . 26 239
Publishers Assn. of
. NYC . none ,61 none - 243 26 230
Pullman ) 6 133° 6" 245 6 © 241
RCA : mome 121 8- 2517 8 2517
Retail Trade Ind. not listed : 20 257 20 2567
Retail Drug Ind. not hsted not listed - 6 83
Retail, Wholesale & , . ’
Warehome Ine. * not listed 6 247 6 253
Rockwell Int’l. Corp.  notlisted. not listed 6 255
. t
. .
5 ’ 3
. g -“
. v ]
~ M 1 (.r '3‘ ) :
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. . / N
3a A
) Digest of ) Dlgc!t of Digestof -
100 Sclected - Hemn s o Health &
Health & nsurauee Plans, . Insinaiiee Plans,
Neme of Insurance Plans, 1971 Edition, 174 Filition,
Company . 10542 Volame 11 * Voelnme I
Weeks  Page *Weeks Pnge Woecks Page
. L — — . .
Sperry Rand 6y 138 10 6 265 6 263
Swift &,Cm ) T .18k 8 277 8 273
Trueking Influstry : -
N Central Stites 6 169 6. 283 6 279 -
Trueking, Witchonsing -
. &Ind. W'ern States not listed . none 6 -~ 281
TRW, Ine. . not listed, , 6 275° 6 283
Uniroyal : not listed - 6 291 6 987
United Air Lines not lisfed 6-~ 203 6 269
U S Steel 6 103 6 297 6 291
Upholster mg_& Allied .

Trades? 6 49 6 303 6 289
Westvaco not listed* ¢ 307 4, 303}
Wyandotte Worsted :

Co. not listed 6 |, 31 (’G

'

! The preface to US. Dop.'rluunl of Labor, l.un.m of Lahor Statistics,
Dwest of Health and Insurance Plans, 1954 Editioa, Vol 1 (GPO I‘)..)) p. i
States: TRis two-volume digest, i continuation of a series bewun in 1955, sum-
marizes the principal feztures of selected health and-insuvimee plans for oflice
aud nonofiice eniploxees in the privete Seetor of the cconomy, ® * % The two
volumes in combination present a ]mlmu of the health and insuranee programs
x\\mlanL to employees of leading firms in a vaviety of industries.”

2 Listing in this ]’)lll)llldll()ll talken from column in each plim deseription
Leaded ‘\['\tulnl\ Provisions'’, **Aecident & Sickness” sub-columu.  In all
eases the number of weeks refers to the maxizun unwber df weeks for which
regular benefits were provided for matdrnity. Al plans listedoin columns 2
and 3 were in effeet in 1954, Preface to 1951 Bulletins at iii.

- 3 Yarious employers.

¢ There were three listings—onie for each of three Florsheim units.

8 Called ““Interco Inc., The Florsheim Shoe Co.”’

““Jv\\eh) Industry, Assog: Jewelers, Inc., Jewe]ry Cl(lfts A\\O( & other
employers.”’ N
7 IFor non nnion sal.u ied employces: '

8 Called '“ National Biscuit Co.*'

% Called *‘ Pulhnan-Standard Car Mfg. Co.™*

10 Called *“ Sperry Gyroscope Co."’

11 No number of weeks, paid in lump sumn of %.)0 00:
12 Cov ered by paid sick leave plan.

\
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» l

‘Mr Davys. The second comment that T would 1i18 to make—— -

Mr. Hawxins. Before movirg on to that, may 1 just clear up bhe :

record, if Mr. Sarasin will yield. I would like to mdlcute that it
came to the knowledge of the commitfee that there were $ome com-
pa.mes already providing pre%nancy disability at various periods of
time: IBM, Xerox, and Polaroid. I think that these are three com-
panies that mdlca,ted that they. were domg it, -

I think that in the case of IBM 1t is 100 per cent for 1 year; Xerox
for 5 months, and so on. |
 We have requested & submlssxon from. thosg companies of their
plan, and in addition we will include their plan, for the.record. It

may be that they are not as libera] as thefr sound. I am not suggesting -

that. I -am saying that, at thigpoint in the record, without objection,
when we do get the 1nformuthn, we would like to insert it in the
record, so that the wmmrttée’tﬁny have an opportinity to examine

those companies’ plans that are in opelatlon I thought that it was

relevant to this point.

» ~ :' . . R
[Material to be furmsheg follows:] - - - <y
J . Apri] 25, 1977.
Mr, LzsLn: D. Smon, ' . ; . .
Director of Public Affairs, ) H ’
International Business Machines Corp . . ) . oi®
Washington, D.C. > ' D ‘ . .

- - .
DEAR MR. S1aon : This letter is Hb reference tg thg S*ul)( ommittee s request for
information on IBM's practices 'with respect to.pregnancy-related disability
under its sick leave and disability behefit plans. ‘The'informatien provided in )onr
letter of April 7 was g¢ertainly helpful to the Sulwlmmttee However, it
" be particularly usgflﬂ‘ to our couslderatlou of this mutter if you could pro
s with the following informatipn :
- (1) the average length of dlsablhty for empkoyees"tukmg .pregnancy dis‘
ability leave;

A .(2) the rate of return for thcsefemployees : '
. (3) inereased cost «u to e\pauded towrage o; préguanc.\,-related disabil-
.ity, and

(4) the coverage extended m spou s of emplnmes,
We would greatl$ appreclate receiving hiq matefial asssoon as possible so that
it’may be incorporated intg the hearing record of April' 5 and available to the
Committee as we continue dnt (ousulerutlml of tlua issue.

With bebt wishes, [ ami © "« <
» Sincerely, . -
Cs coL 3 ,\Uogsrus F. HFAWKINS,
.o, - . e . . Chairman
s . -,’ v ) "’

IN TERNATIONAL BU%I\ 88 MACHINES CORP.,

. - * WaShington, D.C., April ¥, 1977.

Ms. SusaN GRAYSON,

Staff Dircctor, Subcommittec on F’mnloymcnt Opportunitics, Committee on Edu-
cation and Labor, U.S. Houst of Representatives, Washington, D.C.

DEAR Ms. GraYBON: Yau requested information regarding IBM’s practices
with ;egard to pregnancy- relzr’t(z(t disabilities in connection with congressiondl
hearings on thig“sulfjéct.

& The IBM §ickness and Accident Incomne Plan provides a benefit equal to the
employee’s full regulur salary beginning with the first day of absence due to
disability and continuing for np to 12 months.

- On April 17,1872, tlie IBM Sickness and Accident Income P1fn was amended
%0 that ahsenceq due t6 pregnancy-related disability are now covered for bene-

fits under the plan in the snme manner as any other disability: Coverage con-

tinues until the employee has recovered from the disability caused by het
pregnancy.

-
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Some omp&\oo who are not disabled, niay wish to take an maternity leave
of absence prior {u becoming disabled. For those who apply, maternity lenves
will pe granted without pay. However, benefifs equivalent to those under the
IBM Sickness and Accldent Income Plan will he provided from the date.of ad-
ml\smn td a lmpmn until recovery from the disability caused by the pregnaney.

For your further information, as of I'ebruary 28, I‘)u, the total domestie .
poru ntw\l of TBM was 161,817, Of this total, & KO or 17.7 pereent are women.
Women are found in all eategories of jobs, sueh as management, professional,-
saleg, technieinns, office-clerienl, operatives nnd service.

I hope this information is helpful to.you. T e

Sincerely,

' . LesLIE D. Siyvoxn,
Direcctor of Public Affairs.
g -

. INTERNATIONAL BUstyess MaciiNes Core.,
RS Washington, D.C'.. May 2, 1977,
Chaitman \l'(‘.U‘-T( s . HHAWKINS, - .
Subcommittee on Employmoent ()ppmhuu!wa Rapyburn Houxe Ofice Building,
Washmqton D.C. .

Drug( HAIRMAN FIAwKINS : Thank you fnr vour letter of A\]»rn 25. I'm glad that
the infotmation we provided you on April 7 regarding pregnaney-related dis-
ability w ‘as helpful to the Subeommittee.

We have also done our best to answer the four additional questions you asked.
The basic difficulty in answering them is that we don’t retain that data needed
in any retricvable form, so that it is difticult to give a precise answer.

However, with regard to questions (1) and (2, we did do a study of a sample
of IBM's population—-in a few of our plants in 1975, and we ean give yon soine
data based on this sample ; :

(1) Based on the sample, the average length of disability for employees-taking
pregnaney disability leave was 8.2 weeks, However, this figure may not reflect the
total thme taken, since it doex not inclnde intermittent absences ||nnr to the
pertod of continuous nbsence.

(2) Busged on the smnple, the rate of return for these employees \\'llﬂ T4

.

* percent. s

(3) We eannot determine the increased cost due to (\ln.uul(-(l coverage of
pregnaney-related disability, since we do not ceolleet data related to tho salaries
of the woman taking pregnancy disability leave, )

(4) Spouses of employees receive normal TBM medical expense l»vn(-ﬂfﬂ for
pregnancy under-our family hospitalization, surgical. and major medieal plans.
They do not, of course, receive any 1RM pay for time unless they also happen
to he employges.
> L hope this additional information is nseful to the Snbcommittec.

Sincerely yours,
Lestie D). SiyoN,
Divector of Public Affairs, .

Poragorn ("orp.; L]
Cambridge. Masy., May 4, 1977,

House of Representatives, Raghurn lHouse Office Building. L
Washington, D.C. . B
DEAR CoxoREsSMAN MHawnrixs: We are very happy to share with thé Sub-
committee our experience since the installation of our Short Term Disability
Program in 1973 which includes henetits for the disability” which oceurs as a

result of n pregnancy. The data you requested fidlows:

Polaroid’s Short Term I)isnhility Plan is a pay continuation plan. Every em-

ployee with at least one year's seniority is covered for up to one year's absence
fnr eacli disability (a physicat condition prv\(-nnnx., bim/her from doing any
work) ; an emplovee with under ong year of service is covered for up to 65 days
of absence depending on the length of employment.

Absences of over flve consecutive days regnire a Physician’s Statement, Pay-
ment is made only with the agreement of the Dolaroid Medical Director. The
Medical Director determines the approprigte length of fibsence for each dig-
ability based on recognized guidelines, the contents of the Physician's Statement
and the Director's judgment. Absence of under five conseeutive days are paid
at the discretion of the supervisor.
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Presently the Planecovers almost 11,000 cmployees of which 2,300 are women,
Included are cmployees in managerjal, administrative, clerical, technieal and
semi-sdpfed oecupations. ~

The average length of absence for employees with pregnancy related dis-
abilities is nine weeks the cost to Polhiroid in 1976 was approximately $130.000,
Ahout 80% of employees on 4 pregnancy related disability returned to their jobs

Spouses of employees are oligible for maternity health care henefits hut have
no disability coverage unless they also work for Polaroid. .

.1 hope thig information will be of assistance to yonr committee,

Sincerely,

. , Sewior .lIun(Lg{fo N
‘Mr. Sarasin. T think that it would be, Mr. Chairman. We want to
see if there is any distinctiori between the handling of materitty
leave payment and regular disability payments under those plans.
Me. Davs. May T comment to another pmy of your question? .

B (v GUILMARTIN, 2.

Wouldn't it bo necessary to allow women 26 weeks for pregdney

related disability? My response would be that the henefit wgald be
the same, but it would be available to employers to conduet whitever
type of studies were necessary to determine what was a regsongble
périod of tinie given certain types of disabihities. .

One year T worked for General Motors on an aceident and sickness
plan, and certainly General Motors had a very effectjvédvay of
determining which workers -were maliugering and whichs workers
were disabled. Tt scems to me that the same types of sa fegunrdsscan
be included in any amendments for pregnancy disability to make
certain that there is no abuse. ' .

There may be situations related Lo pregnancy. for example, in the
Gilbert caso itself. T helieve, there was a preblem with an embolism.
Tt was not directly related to pregnaney, but it oveurred Jduring the
leave for pregnancy purposes. That constituted a very serious dis-
ability, and it was not covired unider the plan. :

So, 1 think that the outer tmits shoukd be the same, but many
safeguards can be incinded in such plads.

Mgr. Sarasiy. 1 don't see how vou couhd add the safeguards. 1
would guess that some company would have scme iden of how long
you should be out of work for anw appendecfomy. or something like
<that. If vou are out a little bit longer, they et nervous and ask
you to go and be examined by a physician. T am not sure that. vou
will have this opportunity in-this situation. !
* Can you say, ‘It scems to me that after 4 or ¢ weeks an individnal
should be back at’ Work.™ You ¢an bé examined. Tf vou are not dis-
abled, T don’t card. what the situation is at home. or if anvhody is
thefe to take care of the c¢hild, you will go back to work and face
the loss‘of this payment.

Mr. Days. This is not a child care bill. At some lafer stage, if

"Congress sees, iui‘j!'.tf;f;:'f\"iS(l()ln. that it should address this issue, that

would be fine. o ) ‘

*This legislation is'go deal with physical disability, and not to deal
with'any of the very: valid problems that are associated with child
care for both mén and women. ' P

Mr. ILawxins. May I interrupt. Mr. Safasin?

We do have a problem. The bells indicate that we must go to the
floor. If there is further questioning of the witnesses, I would sug-
gest that we recess the hesring for 5 minutes, and resume with Mr.
ga.msm. LTl

‘ n
209, .
Sl

~
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Mr. Sarasin. T have no fm'ther quoetlonq ' »

Mr. Hawxins. I do not want to keep‘the Wwitnesses waiting. How-
ever, we have one other witness, so we will resume. as soon as possible,
but in view of the fact that we o have the urgent call to the floor,
may I thank the witnesses on this panel for Their testimony this
morning, and dismiss the witnesses who have appeared. |

The subcommittee will take a 5 minute recess. and resume just as
quickly as we can. .

“Mr, IIAWKI‘\'Q Tho subcommittee will'be in order. .

Our last witness for the day will be Mr. Clarence Mitehell, director
of the Washington bureau of the National Association for the Ad-
vaneément of Colored People, and chairman of the Leadership Con-
feprence on Civil Rights,

Mr.. Mitcehell is no stranger to this subcommitiee. e Hz\t\)ersonal

friend, and hg has u'll‘nnl\ warked diligently. more diligently, I .

suppose, than any other individual on ( .1[)1101 1,

(‘l.uvn(@. it 18 a- pleasure to, weleeme you before the (()nnnlttu‘,
and T hope that von will introduce vour associate at the table with
you.

STATEMENT OF CLARENCE MITCHELL, DIRECTOR, WASHINGTON
BUREAU OF THE NATIONAL ASSOCIATION FOR THE ADVANCE-
MENT OF COLORED PEOPLE

Mr. Mircnern, The associate with me s Ruth Weyvand, who is
counsel in the 7/7hert caze. who not only is a long- time friend over
the vears, but who has been a great souree of assistanee to us in eivil
rights matters not related tothis particular question.

T asked her to sit with me becinse T was listening to the (‘()Hoqnv
between Mr. Sarasin and the Justice l)(pnlmonl Jml the E1OC
people, and 1 llwntrlx( that it might benice to have an expert aronund
i case of some technical actuarial matter avising on which T could
not give a proper reply. '

\[\ statement, Mr. Chairman, is one page. Sinee T tend te tdlk -

l(m(fm when 1 do 1t extemporancously, mayhe l had better read it,
if it 1s all right with vou.

Mr. Hawkins, You may proceed to deal with it as yon so desite.

Mr Mrreren, T am Clavence Mitehell, divectorof the Washington
Durean of the National Association for the  Advancement of ( 0101‘0(1
People, and chairman of the Leadership«Conference on ¢ vl R\g'hts,
which as members of the committee know is an organization that is
made up of appreximately 132 civil right and labor organization
which for 28 years has Leen working to try to move the hall forward
in-the area of eivil rights. ‘

1 thank voun for this opportunity to testify in \uppmt of TL.R.
5055, a bill to prohibity discrimination on the hasis of pregnancy,
childbirth, or related medieal conditions, v

Those of us who have supported equal employment lom@]uhon from
its carliest beginnings believe that the Supreme Court majority was
in error whon it dee Sded General Electric versus Gilbert. TLR. 5055
will correct what is ¢ learly unjust: diserimination bdased on sex in the
granting of henefits under employce disability plans.,

!

&y
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. We will not burden the record with testimony that duplicates what

has already been given or will be given<by those who have spent
much time and effort in assembling the facts. We do urge that ILR.
5055 be passed quickly and that it be kept free from damaging
amendments. ' . : .

As members 8f the subcommitteo know, there are other plans for
amending title VIT of the 1964 Civil Rights Act. ITowever, we are
strongly opposed to mixing any other revisions of the law with
H.R. 5055. , '

We hope to get and arc working for joint. administration, con-'
gressional, and public interest support for strengthening amend-
‘ments to title VII in a package wholly apart from the question dealt
with in H.R. 5055. . o

This completes my testimony:

Mr. Hawgins. Thank you, Mr. Mitchell.

Ms. Weyand, do you care to supplement that statement inany way? |

STATEMENT OF RUTH WEYAND, ASSOCIATE GENERAL COUNSEL,
INTERNATIONAL UNION OF ELEQTRIC‘AL, RADIO & MACHINE
WORKERS, AND' cOUNSEL IN;THE GILBERT CASE"

=

Ms. Wevann. I did wish to clear up one matter that was raised in
the questioning earlier of people who appeared for the Chamber of
Commerce. There was a statement that all of the State acts did’ make
& limitation that treated pregnancy in some regard from other
disabilities. . L ' :

Hawaii makes no distinction whatsoever. Hawaii has a law which

uires all employers who operate in the State of IIawaii to pro-
vide income mainfenance during disability. This law was amended

in 1973, effective May 1973, to treat disabilities arising from preg-

nancy the same as other disabilities. , .

‘In connection with préparing my case for the Supreme Court, I
wrote the administrator of the Ifawaiian temporary income mainte-
nance law and asked what the experience had been. ITe sent me a list
of the six insurance companies which provided some 85 percent of
the coverage in Hawaii. Ile sent me a table which showed the rates
these insurance companies charged before the amendment went in.
*effect, and the rates they charged after. : ,

I wrote to the companies, amd everyone of them replied that. they
had not raised rates because of the placing of maternity coverage
under it. The table shows, and we will file this, with yonr permission, -~
as a supplemental statement, thaf the Pacific Tnsuance Co. had
a rate of $1.42 cents per $100 of taxable wages in 1973, before
the pregnancy inclusion law went in effect in May 1973. For.1975, their
charge is 64 cents, that is Thie composite for male and female.

They broke it down as_to-the male and female employee rates n
1973, and the charge pef $I00-in taxable wages of Pacific Insipance
was $1.71 for females. For females in~1975, it was 67 cents, They
wrote me that they had overestimated their rates.

I will not go through the rates, but every one of these companies

. said that they did not raise the rate becanse of the coverage of preg-
nancy-related disabilities. Most of them lowered their rates very snﬁ
stantially because they had overestimated.

ey
»
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Wo will also provide you with a publication called Transactions of
the Society of Actuaries which shows that the actuaries in the insurance
industry are still using tables that they prepared in 1949 and 1950, and
did not take into consideration the lowered birth rates. '

The 1976 publication shows that the ratio of expected claims

under the 6-week matemi(tiy to the actual claims was as low as 40
e

percent. As to claims outside of the maternity, outside of the 6-weeks,
it was running 100 percent. The tables are in there, and the tables
shqw that the ratios of actual claims for maternity benefits went as
low as 27 percent. : )

I am associate counsel with the IUE, apd we effectuated 50 con-

tracts providing the majntenance of income for disabilities on the
same basis without any distinction as to whether’ it arises from
regnancy or from any other cause. We do get insurance rates
uoted quite differently by different insurance catriers.
"7 A number of the employers have found that it is cheaper to self-
insure, bécause of the high insurance rates quoted on the basis of these
‘1949 tables which have not been revised and which: the Insurance
Society of Actuaries transactions for 1976 says have not been revised,
and the ratios of actual claims to’ expected” claims are running 40
percents . o ’

Thé-msurance companies quoted ax such high rates that a number
of those companies said. -

We can become self-insured as to the pregnancy, because we just know that
it is not golng to be as cbstly as the insurance rates quntvd_a%%us today the cost
of all the women who are going to be out during the time't mf“they are. having
babies, and if we self-insure it is not geing to affect our insurance rates.

Im fact, I am on the equal employment opportunity commission
of thelAmerican Bar Association, and one of the members of that
committee, an attorney for one of the msurance companies, told me
that because of the problem with the insurance companies, the in-
surahnce-.companies were now providing what they call “administra-
tive services” to employers where the employer does not insure the
risk, but the claim goes to the insurance company .as if it were
insured. -

He gave me a little booklet which T could provide you with,
which outlines the administrative services provision, because their
experience had changed so on maternity ‘over the yegrs, the table
did not reflect them. They were allowing emnployers to me gelf-
insurers, but' the insurance companjes would pay out the amounts
and the company would make insurance companies pay in whole for
actual cost instead of paying insurance premiums.

I just wanted to illustrute this. I will also file a statement that
will answer those questions which were raised. .

- Mr. Hawrins., Without objection, the statement when presented
will he entered in the record at this point. tk

[Statement to be furnished follows:]

“v .
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STATEMENT OF RUTH WEYAND, ASSOCIATE

GENERAL COUNSEL, INTERNATIONAL UNION

OF ELECTRICAL, RADIO AND MACHINE.

WORKERS, AFL-CIO-CLC ‘

( . ' ) S

I am Associate General Counsel of the International

--Unlon of Electrlcal Radio and Machine Workersd AFL-CIO-CLC,

usudlly called IUE, and have held this position fof "the past -~

eleven years. A third of the appIOXLNBtely 300,000 emploYyees

B

represented by the IUE are women. As associate general counsel

for IUE, °I have represented the unlon and its members in -

" attempts to end didcrimination because of pregnancy in negotia-

tions, with major employers, lncludlng General Motors, General

Electric,-ﬂestlnghouse, Philco-Ford and Allis Chalmers. I

.have'also handled grievances, arbitrations, administrative

agency proceedings before bothwEEOC and state fair employment
practice agenc1es and sults in court alleglng dlSCIlm¥nat10n <
because of pregnancy. As attorney for the IUE, I prepared and '

filed amicus briefs in support of the female discriminatees

in the following cases anOlV1ng pregnancy: cleveland Bd. of

Ed. v. LaFleur, 414 U.S. 632 (1974), in whlch the Supreme court
agreed with our position that a mandatory unpaid leave provision

which required teachers to stop teaching not less than five

'months before expected delivery date and not return to teaching

until’the begigning of the next regular semester follow1ng the
' ~

. .

&
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three months ége of the child viélated the due érocess clause

of the Fourteenth Amendment; wetzel v. Liberty Mutual Insurance

Co., 511 F.2d 199 (3d Cir. 1975) hqlding that failure to providt~

the same income maintenance during absences due to pregnancy-

related disabilities as were provided for absences due to other -

disabilities violated Title VII; Communications Workers v. AT&T,

513 F.2d 1024 (ZQ’Cir.-1975) same holding. I also handled the

care of General Electric Co. v. Gilbert and IUE, 97 S. Ct. 401

(1976) from District Court through Supreme Court. 4.

v *

In connectiqQn with the foregoing tasks, I collected

as much material as I could as to the experience of employers

f ¢ .
who had coversd pregnancy-related disabilities on the same basie o

. .
as other disabllities under temporary disability programs. I
sent every state.fair employment practice agency a form letter

dated October 28, 1975, a copy of which is annexed hereto as

\
Attachment A.. The answers I recicved from all the states are
™ N

printed in the Brief for Gilbert dnd.IUE.in‘the General .E'lectric
case in the Supreme Court (No. 75-1589 pp. 493—74;, The answers
I received from.HawaiiAshowed that insurance Cémpanies vastly

overestimate ‘the cost of covering pregnancy—relqted disabilities.

The letter of November 11 1975 from Hawall is annexed hereto

. as Attachment B. - It cited Hawaii statutes which require all

.
private employers to obtain insurance coverage prdviding
maintcnance of income at the rate of 55% of average wages for

the period of any nonwork—relatea disability, including those
. . -
»

n ‘ —2- .
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vcaused hy "gregnancy" or "termination of pregnancy" for the

full perlod of dlsability up to a maximum of 26 weeks (ch. 392, P
Hawaii Revised Statute; for deflnxtxon of- dlsabgllty as 1nc1ud1ng b

‘ those caused by "pregnancy” or,"termination of pregnancy” see
Sectlon 392-3(5)). By subsequent correspondence I received a

table show1ng that the inclusion of pregnanCy d1d pot glverxse to

any longer period of average period of dlSablllty becauseithe -
average period of disability 1n 1974, the first full year of -
coverage for pregnancy-related dlsablkgtles, was 5.9 weeks\as

compared w1th 6.6 weeks in 1970 and 6.2 weeks in 1972. &eév

table annexed hereto as Attachment C.

_ As appears in the table anLexed hereto as Attachment
C, the full figures for 1975 were not then ava11ab1e. During
her testimony before the Senate on April 29, 1977 on S. 995,
Patricia K. Putman, Ass;ciate Dean forbLegal and Legislative
Affairs, John A. Burns School of.Medicine of the University of
Hawaix,supplled the full figures for 1975 (see table annexed
hereto as Attachment D) which showed. that with pregnancy dis-~

“&abxlltxes averaged in the average duration had fallen even

lower, name;y, to-4 9 weegg'and that men averaged more disability

absences than women, with prégnancy disabilities averaged in,

naﬁeiy males 5.1 weeks, females 4.4 weeks.
['s

O
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The table showing a general lowering of insurance rates
A\

after 1973'by the companies who write 80% of insurance in Hawaii
(See letter of Sigal to Watanabe dated August 26, 1976, annexed
hereto as Attachﬁen£ E' and lette Watanabe to Sigal dated
September 1,-1976, annexed hefg::/:: Attachment F) is annexed
heréto as Attéchment G. Ietters from these insurance companies
statiné that the inclusion of pregnancy-related disability
coverage'had not causedstham to raise Yates are annexed hereto

as Attachments H and I (FirstiInﬁuranCe Company- of Hawaii, Ltd),C

J (Pacific Guardian Insurance Co. Ltd.) and K (The Travelers).

The IUE has negotiated more than 65 agreements which
provide the same incoMe maintenance for women disabled by
s i
pregnancy as they provide for employees absent due to other

disabilities. A list of 65 such agreements is annexed hereto

LA . : , :
as At€achment™L.- . R
. : v Pt v '
In negotiating with employers for the purpose of
* Rringing dishbility.benefits for pregnancy~related disabil-
ities up fo the level of other dfﬂnhili*y henaefitae in haoth
s -

ahration and émoun; of benefit, amount wisé and time wise,
‘we encountered a great variation butween insurance coﬁpanies
“iﬁ the am t_&f insPrance prémiums quoted fo; groups equal
as to size, age, and percentage of females. Our experience
7#5 §imilar to that reported in an article by Kistler and
McDongugh’, Paid Maternity Leave - Bonefits May Justify the
Cost, Labor Law Journal, December 1975, pp. 782, 792, Table

2, where insurance companies quoted incrcased premiums rang-

ing from 5 to .25%.

209 :
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The official publication” of the Society of Actuaries,

“

Transactloqs, pubhcatiou\ear 1976,' containing 1975 Reports

of Mortallty and Morbidity Experxence, Group Weekly Indemnity’

Insurance shows that the -insurance industry has not revised

.

. : ; | :
its anles of expected number of births since the period of

1947-1949, when the birth ‘rate reflected the baby boom which

b

oy . o -
-followed World War II. The tables of expected number of

clai&S'are called tabulars. This publication: referring to

the tables used-by.major jinsurance companxgs states that P

"The maternlty tabulars do not reflect the substantlal decllne

[*%
“%n blrth rates ih recent Years, with the result that th\e>&QLa))

to-tabular ratios for maternity benefits are now down near the
40 per cent- level, while the actual- to-tabular ratios far non-

‘maternlty beneflts are generally neqr 100 percent or even hlgher b\\

Tabl 3 - Group Weekly Indemnlty Experlence Gtoups with Less
£ than ,oho Employees Exposed 1970-1974 Policy Years Experlence,

By Plan shows that Plans with 6 Weeks' Maternity Benefit had a

>

ratio of actual claims on 6 weeks maFernity bgnefits to expected
claims for the year‘ending 1971, of 5l%, 1972 of 40%, 1973 of 37%
and 1974 of 42%. Table 3A, b;ing Fhe Same: table for a different
group of insurance companies, showed the ratio of actual claims
tp expected claims for six weeks naternity fqr 1972 was 27%,

for 1973 was 22% and for 1974 was 42%. ' N copy of this article

. 1s‘jjf§ched to this Statement as Attachment M. . 4
o ; .
B - The insurance industry has had virtually no experilence

ﬁ with temporary disability benefits for pregnancy-related dis4

%kab%iiiig;. Paul H. Jackson, actuary, testified in GE v.

S . .
L JENVARS

48-680 O - 77 - 14,

. Lo
. L

O
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Gilbert and‘IUE that "there is very little actuarial” experience

by reason of the fact that the group business has been restrjicted,

the maternity claim;, to a six-weeks period and disability incone
coverage unaer individual policies is normally not paid when

the absence is due to pregnancy (Record as printed in Supreme
2

‘Court,‘yol.,ll, p. 535). ‘'Jackson's estimate made in the GE case

of -a $1.3 million increase in costs to provide non-dis-
criminatory coverage for pregnancy-related disabilities

rested on the assumpt&on that 100% of the women covered

by éoiicies with a 13 weeks maximum coverage would be absé%t
13 weeks, and Fhat average'dqration of cldims under,Zﬁlweek
plans, would'be 23 ‘'weaks and unde; 52 week plan%‘would be

30 weeks (Vol. II, pp. 549, 550; vol. III, pp. B46-847).

N < ~,
Actﬂary.Alexander J. Bailie in charge of group insurance for

gMegnopolitan Liﬁe Insurance Company prcepared GE Exh: 13 which

made no predig&ion as to how long women would be absent from -
A}

pregnancysrelated disabilities but showed’a‘cost of $1 billion

if the average absenee was 20 weeks, $1.3 billion if the

absence averaged 25 weeks anﬂ $1.6 billion if the absence,
averaged 30 weeks -(Vo,'IT, p. 737). A copy of GE Exhlbxt 1s

. 1s=annexed hereto as ‘Attachment N. . The estimate of Peter M.
Thexton, assoc1ate actuary, Health-Insurance ASSOCLatlon of
Aeerxca, made-durlng hearlngs before this Committee an April 6,
1977 of an 1ncrea5e natxonwxde of costs of dlsablthy benefits of
$600 million xepresents a drop.of a billion dongrs £rom Ehe
Bailie figuge of $1.6_bi11ion. Tpe differences between the

- S ) . - :
, figures indiéate how conjectural all these figures are and that

v

O
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¢ mare than 6 weeks absence once women are relieved 'of the

207 -

L] Fy . . -,/ N
. . ' . N b
no one has any.sound basis, for assuling women will average

\

[N

" inposition of mandatory leaves before and after childbitrth.

&

N Many of the eléctrical equipment mxuufacturers thh‘whom
. s

iUE.has entered into cdllective bafgaining'aqrceqents for full

coverage of pregnancy—relateﬁ dlsabllltles have apparently been

able to purchase xnsurance wlthout Lndxcatlng to us that they
L Y .
had any problem. Several companies however have asked us 1if '

it was acceptable to us that they become self insurers as to

the coverage of pregnancy-related disabilities as they vere of
the opinion that they coulfl pay all claimS girectly at a- totab

+ ¢ <
cost to the employers less than the premiums guoted to them by

the 59§§:dnce companies. The IUF hag aqreéd to several such

arrangenents A Gopy of such an agreement betwé&en Wilco

vporporatlon and I{E Local B15 is annexed hereto as Attaciulent ,

0 An arbibratron award has recently been pubi\

115hcd whxch reveals that othnr 0mp]010.5 and unions have

made similar agreements for qelf insurance of the' preqnancy k

disability.claim at the same timeé that ocher dxsabllxty

. -« + -
claims were insured. Degign “Hfﬂ._ggzg _and _UawW Local 151,
68 LA 354 (Samuej S. Kates, arbitrator, March 14,71977) .

At least one ‘insurance comMpany, State Mutual Life

Assurance Company of America, haS recognized that employers

* may wish to becomé self insurers and has OfEQIEd the publlc ;
. N -

an arrangement by whxch the \nsurandL rompany admlnxsters

e~ L H Lom e -
the program, by chc;*;uy and picess. dq\tlalmsh-. 2 mannoy v
which appears to be the same as lfbthgzclaim was\xnsured C.
. " . ; . )
o s . . . _'..' . .
: R -7, £ R ) .
& : v . :
L -~
. . .
4 N fie
. ‘ . \
- - ' o
. rd
. , .
- -
’ .
N 9
. e .
- ~ -



. 2 - .

| e
. but the employer pays all the cost of the claim plus a

LA
. fee for administrative services instead of a premium. A

copy of the folder which State Mutual suppliés to potential

. .
customers for self-insured services is annexed hereto as
c . ). .

Attachment P.
* ) N . ) N

The employers with whom we have entered into agreé—

‘ménts for coverdge of pregnancy-related disabilities on

-

LI @ o
the same basis as other disabilities have seemed generally

well -pleased with the results. ,
4 : Y

£
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APPENDIX G

INTERNATIONAL UNION OF ELECTRICAL, BADIO AND MACHINE

" Phone:,
R T

. " . October 28,1975 .
[Addressed to Chairperson of each State ¥
FEP Agency which has jurisdiction‘of - o
.disorimination‘becaunse of sex except ,
those whose guidelines were printed in '
the BNA FEP 3lanual or the CCH EPG] .

Dear:

I am an attorney for Martha V. Gilbert and the class
composec'l of all female employees of the General Ilectric
Company in the case of Gilbert v. General Electric Co.,
519 F.2d 661 (4th Cir., June 27, X975), cert. granted, Nos.
74-1539 and 74-1590, 44 U.S'L.W. 3200 (Oct. 7, 1975), cur-
rently pending in the Supreme Court of the United States.
Tn this cafe both the trial court and the Court of Appeals
‘held that General Electric Company violated Title VII of
the Federal Civil Rights Act by exclnding income mainte-
nance for female employees disabled by childbirth or preg-
pancy from a sick pay system provided in the form of p
sickness and accident insurance plan which covered all *
employee disabilities except those related to pregnancy.
I am writing to ‘inquire as to the status of such plans in

1

your state. _ )

In order to have all the facts necessary to make a full
. P;es_enjafcjon to, the Supreme Court in our brief, I would
. appreciafe your answering the following questions: -

(1), Under state law or by court decisit\)n or your
agency’s interpretation of applicable law, whether by way

.t

Attachment A
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| ,4ojf gqi;ieﬁnés, decisions, or otherwise, is such a plan pro-
hibited discrimination on the basis of sex? ‘ :

~ (2) If there is no express statutory provision, regu-

lation or cpse authority prohibiting such discrimination,
has your agency formulated a policy with regard to dis- ,

ability insurance programs and pregnancy? :

- (3) Based on your experience ith employer practices

in your state, is it common for ind®me maintenance plans

-or other benefit plans to exclude payment for pregnancy

~and pregnancy-related disabilities? Have employers, in

an effort to comply with fair. employment practice laws,

modified their income maintenance plans to cover "pay-
ments for pregnancy disabilities? :

“Please send us a copy of any guideline, regulation, deci-
sion, or opinion which could be cited or furnished to fhe
Supreme Court as aunthority for any statement as to the
status of the law in your state on this issue. o

_ Any further information you can provide will be iwel- ’,
come. . ¥ P i
. I would appreéiaté your prompt reply, as the deadline
for our brief is fast approaching. Thank you for your
cooperation.

Sincerely,

& /s/ Rure WeErano (DRL)
Ruth Weyand '
Attorney for
Martha V. Gilbert, et al.,
. Respondents in No. 74-1589
and Petitioners in No. 74-1580

e

kY . v

° ! -
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Lotter received in response to form lelier printed Gilbert
. . original brief, pp. 47a-482 gt
George B Ariyoshi ., - * - JoshuaC. Agealpd
~-  Govermor - Dirsctor
' A . BobertC. Gilkey
‘ S Deputy Director
| . . v : " Orlando K. Watanabe
v . _ Administrator

. STATE OF HAWAL
DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS
DISABILITY CQMPENSATION DIVISION "

825 MILILANT STREET.
. P. 0. BOX 3769
- HONOLULU, HAWAIIL 96812

r ¢ . .
~ November 11, 1975

Ms. Ruth Weyand
Attorney ‘
- International Union of Electrical,
Radio and Machine Work:ers
. AFL-CIO and'CLC . =
1196 16th Street, N. W. .
Washington, D. C. 20036

‘Dear Ms. Weéyand: _
This is in response to your October 28, 1975 lette

\ relating to questions of income maintepance for female -
employees disabled by pregnancy or &labirth, '

\ Section 392-8(5) of the Hawaii Temporary Disability
\ Tosurance (TDI) Law defines disability as ‘“‘total in-
ability of an employee to perform the duties of his
~\employment caused by sickness, pregnancy, termination
f pregnancy, or accident other than a work injury. as

ATTACHMENT B
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)—_,A -



. 212

10a

‘ deﬁned in sectlon 386-3 (undersconng added).’”” Hence,
Poall employers subject to the TDI Law are required to -
" pay TDI benefits to women who become disabled
* because of pregnancy or complication resulting from
preg'nancy as long as they meet the eligibility require-
ments of sections 392-25 and 392- ? (see enclosed lay-
(book) This no doubt will answer the three questions -
you Yaised"i in your letter.

<1 you have any other questlons or despe further
clanﬁcatlon regarding our pregnancy prowsmn please
~ let us know. )

» ... Very truly yours, t

/s/ JosuUA C. AGSALUD
. Joshua C. Agsalud, Director-
. . Labor and Industrial Relations
Enc. , o . |



)

'Basod on nbout 75% of annual reports

- APPENDIX G

C ———— \

Data on contelbutions and benoits pald during calendar yuars |

1970 0 1975 inclusivo undor Hawall Temporary Disability
(M Law, o

[ Dokn supplied by OthimcoT\ Witanobe]
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Based on Annual Reports Submxﬂted by Edployers and Inéurance Camer
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ATTACHMENT D

Data compiled from employers' and insurance carriers' -
annual reports to the Department of Labor and Industrial

Relation for Hawaii for benefits paid under Hawaii Temporary

- Disability (TDI) Law for calendar year 1975,

- Average Tota] Benefit Paid to Employees $345.97

~ Men 465,14
Womep 279,22
hverage Weekly Benefit Paid to En %6yées $70.5

- o - Men 90,00
Women . - - 63.28

héerage'Duration (weeks) Employees 4.9
Men 5.1

Women 4.4

- The average duration fiqure is based on disability due to ,
accident and ickness, as well as pregnancy.

2

¥1S



R |
.16a
_ APPENDD! H
| August 26, 1976
Mr. Orlando K. Watanabe s o
 Administrater |~ © Sty ' -
‘Disability Cbmpensatlon Dlvmon . ' :

825 Mililani Street, Room 201 °
Horolulu, Hawa.u 96813 ”

. Dear Mr. Waﬁmabe

Thanl; you for your letter of August 17, 1976.

" Enclosed herewith j 48 a copy of four pages of a brief
filed in the U.S. Supreme Court in‘the case of Geduldig
v. Aiello, No. 73-640, which include some statements
we wish to check out.

First, it states that the following insurance Compa- '
nies have at least 909, of the TDI business in Hawaii:

~ «Trayelers Insurance . Compa,ny, Industrial In-
demnity Insurance Company, Pacific Tnsurance
Company, Pacific Guard.la.n Insurance Company,

- First Insurance of Hawaii, and Hawaii Insurance
and Guarantee Company.

W'hat is the exact pmentao'e of TDI busmeas in
' Hawaii these cofapanies have at the present time?

" Second, it-states that only one of these companies,
Industrial Indemnity, bas raised its rates at all as a’
result of the amendment of May 8, 1973, requiring the

inclusion of disabilities arising from normal pr egnaney | °

_and childbirth. What are the facts onf this point at
" the present tune? e
Your cons1der'1txon is greatl‘y appreclated

: ,.«  _ B Very truly yours;

- BOS:ih - BENJAMI:N‘ C, SreaL *
. enel. ST _ 3

ATTACHMENT E = 7
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defined in section 386-3 (underscoring added).’’” Hence,
all employers subject to the TDI Law are required to
pay TDI benefits to women who become disabled
- because of pregnancy or complication 'resulting from
pregnancy as long as they meet the eligibility require-
ments of sections 392-25 and 392-26 (see enclosed law-
/(ook) "This no doubt will answer the three questlons
you ralsecl in your letter. .

If you have .any other questlons or desire further
clarification regarding our pregna.ncy prowsmn please
let us know. _
~ 7 Very truly yours,
/s/ JosEUA C. AGSALUD
Joshua C. Agsalud, Director
-Labor. and Industrial Relations

»

o

.
N
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George R. Ariyoshi o : o Joshua C. Agsalud
Governar’ : A Director
. . Robert C. Gilkey
- Deputy Director
Orlando K. Watanabe
Administrator

STATE OF HA}VAI'I

DEPARTMENT OF LABOR AND' INDUSTRIAL RELATIONS
’ DISABILITY COMPENSATION DIVISION :
825 MILILANI STREET. ,
o P.0. BOX 3769 °
HONOLULY, HAWAIL 96812 ~

L ~ September 1,1976
. Benjamjn C. Sigal, Esq.
.- Shim, .Sigal, Tam & Naito
A Law Corperation .
Ste 800, 333 Queen Street
Honolulu, Hawaii 96813

~Deax Mr. Sigal: ' .
Re: Temporary Disability- Tnsurance -Experience
In résponse.to your letter o_, August 26, 1976, the TDI

experience of the six insurance companies named in
your letter plus Hawaiian Life is as follows: ’

1973 - 86.3%
1974 - 87.1%
. 1975 - 82.9%

"With respect to the rates chafged.—by the six namefl
carriers, since different rates are charged to different

-~ employers, a composite rate of each company and by .

male-female breakdown was obtained by dividing the

-®
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fotal contributions paid by employers and. employees
by (taxable wages - 100) Information is attached.
- The above information was obtained from annual
. reports filed by TDI carriers.
Very truly yours,

/s/ ORLANDO. K. WATANABE
*  Orlando K. Watanabe

Admlmstrator
SS/cy

At
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APPENDIX G

Average rates charged by six insurance companies writing

the majority of disability insurance in Hawaii, 1970 - 1975

under Hawaii Temporary DigabiLity Insyrance (TDI) Laws,

The following chart contains the average
companies that write the majority (over e

insurance in Hawaii under the TDI Law. Because

different employers, a composite rate of

rﬁes' t:‘hu'ged by the six insurance -

1ghty per cent), of temporary disability

each

different srates are charged to
insurer, and when available.

separately for men and voman employees, was calculated by dividing t&\e total®

.61

ceatributions pafd by.employers and by employees by (taxable wages ¢ 100).
w . . ' ’ S -
; . 1970 1971 1972 1973 1974 1975
PR .
First.Insurance $.99 $.91 § .79 $.73 $.11 §
C o~ ’ co Lo o b
s Men s . M .81 ..73 .73 ‘.55
Women * ! .76 .70 .69 .68
. ) } v ) .
Hawaiian Insurance & Guaranty .73 .78 .64 .56 .57 - 57
Men .64 .56 .55 +55
Women .64 .56 . .60 .59°
Industrial Fndemaity T2 .88 .72 .54 55 a76
Men | o .72 52 . .54 n
Women .13 .58 .57 .77
3 - i ¢
Pacific Guardian Y kS . 60 .61 .60
" Hea .62 .59 .61 .59
* Women .64 .62 .61 .61
Pacific Insurance o, ©o1.32, 1.77 1.90 1.42 .95 .64
Men 1.53 1.22 .94 .61
- Women 2.43 1.1 .96 .67
"n:-velers Insurance : .85 . 82 .72 .69 .62 .59
Men .. . .67 .65 .61 .56
Women * . . .78 .76 .65 .65
.
«
&
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'  APPERDIX K

FIRST INSURANGE CO}[PAI\T OP EAWAII LTD.

-

January 8, 1976 .

Mr. Ben C. Sigal, Attorney
833, Queen Street '

. Suite800

, Honolulu, Ha.wau 96813

Dear Mr. Sigal:

This letter will conﬁrm the faect that First Insurance
Co.’s TDI rates were not increased because of the fact
that pregnancles are now a covered disability. .

If we can of further semce, please call.
Warm regards, |
© | Jg/ Ivaw H. Mrrarbor
e "Ivan H. Miyamd{)o ‘
' Superintendent :
*Health Insurance Depart-

. , ment
THM:lh
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_ APPENDIXL

FIBST {NSURANCE COMPANY OF HAWATI, LTD.

January 13, 1976 3
Benjamin Sigal o

S

333 Queen Street Suite 800 -

_ Honolulu, Hawaii 96813 - |
‘Dear Mr. Sigal: -~ | S
On January 1, 1975 the Temporary Disability Insur-

~ anc8 Department Jowered -it's rate to become more
competitive with other insurers.. The rate reduction
applied to both male and female, butthe proportiona
rate reduction for each sex is unkmown. ,

'

" Sincerely,
o /s Nosuo Krwpa
) ' . Nobuo Kiwada )
/ Temporary. Disability

Insurance

ATTACNMENT I -
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Januaty 13, 1976

Mr, Beajasin Sigal

Attortey at Lav
333 Queen St., Ste. 800 o
oHonolulu, Hawaii 96813

Dear Mr. Sigal:

Pacific Cuardian Life Insurance Company has not increased
tha Temporary Disability Insurance rate even after pregnancy - . N
was included as 2 disability. . . "

-

Sincerely yours,

. ’ {rs.) Ethel K. Sasaki,
Assiszant Vice President
Temporary Disabflity Division

.
EES:nt f <

Attachment J
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" APPENDIX N

_ THE TRAVELERS
artment

t'ndm?r.&ngmﬂaion L ' T

J anuary 27 1976 ,

Inbernatlona.l Union of Electnca]
Radio and Machine Workers
A¥L-CIO

1126 16th St; N.W.
Washmgton, D.C. 20036

Re: Hawaii Temporary D1sab111ty Insurance

‘ Dear Ms, Weyand

In response to your inquiry date January 9, 1976,
please be advised that there has been no mcrease in
.our-TDI rates since 1970.

Should you. have any further questlons, please let me
lmow :
. Very truly yours,

/s/ Resecca B. MorTrock '+

| '1 - (Mxs.) Rehecca B. Mortloci?

» . Assistant Underwriter
Group Underwriting
Division

ha
& an



O

ERIC

Aruitoxt provided by Eic:

(Revised 5-26-77)
N .
ATTACHMENT |
(to Statement of Ruth Weyand) .
LIST or mLOﬂFS WITH WHOM INTERNATIONAL UNION: -0, ELECTRICAL, RADIO

.,

. AND MACHINE WORKERS, AFL-CIO-CLC, HAS COLLECTIVE BARGAINING AGREE-

MZNTS PROVIDING INCOME MAINTENANCE DURING ABSENCES DUE TO PREGNANCY-

'RELATED PISABILITIES POR EQUAL AMOUNTS AND SAME MAXIMUM DURATION AS

COVERAGE POR OTHER DISABILITIES

The Intenu’tlc_mal Union of Electrical, Radio and Machine
Workers, AFL-CIO-CLC or one of its locals has collective bargain-
lng agumontl wit:h t:ha following employers which provide that the )

employer will pay temporary dhabinty benefits for absences due

' to prognancy—related dhablntigx- :I.n the same amounts and for the

sane duratrn as for other diaabilities:

: Range of
Name &: o . Maximum - Weekly
Employer ) Location Duration i Benefits
A& B Beacon ° - New ¥8rk, N.Y. 26 weeks 60% of weekly

Businese Machines

wages bub not

Corp. ] more than $95
‘A. BE. Electronics New York, N.Y. 26 weeks 60y of weekly
' wages hut not
mdre than $95.
Acme Electric Co. Cuba, N.Y. 26 weeks 60% of weekly
4 wages but not
¢ more than $95
Acrylic Optics Detroit, Mich. 26 weeks $70 - $l3o
(and Detroit =t
. Optometric Centers) ’
Admiral Optical Co. pDetroit, Mich. 26 weeks . $70 - $130
“Aetnacrafé Brocklyn, N.Y. 26 weeks ~ 60% of weekly
Industries, Inc. . wages but not
more than $95
"Airco Speer §t. Marys, Pa. " 13 weeks $55
Carbon Graphite ‘ ,
oy -
¢ . '
N »
v
¢ .
£y * g )
. 1
\ N Y
. N »



B & J Optical Lincoln Park, Okla. 26 weeks $70 ~ $130 N

Services, ’Inc. - \
"Birchbach- Company Freeport, N.Y. 26 weeks 60% of weekly
Inc. . : . wages but not
. l""' more than $95
. . [
Bocen Communications Paramus, N.J. 26 weeks 2/3 of weekly
pivision, Lear wages but not
siegler, Inc. more than $104
Brebel Motors’ Carlstadt, N.J. 26 weeks 2/3 of weekly
Div. of McGraw- wages but not
Baison Co. . more than $104
P cCavitron Long Island City, - 26 weeks 60% of weekly
Ultrasonics N.Y. wages but not
. . more than $95
chrmlioy Corp- Midwest City, Okla. 13 weeks $60-
+ Cooperative : petroit, Mich. 26 weeks . 8§70 - $130 '
Services (also .
known as Detroit N .
Coop.) 3 B
pearborn ) petroit, Mich. 26 weeks $70 - $130
optical Centers . . «
puncan Electric Lafayette, Ind. 13 weeks $35 to $50
Co. : . :
~ .
BICO Electronic Brooklyn, N.Y. 26 weeks . 608 of weekly
Instrument Co. . wages but not
. . more than $95
EOM Cor';;oration Brooklyn, N.Y. - 26 weeks 60% of weekly

wages but not
more than $95

Ever Ready New York, N.Y. ¢ 26 weeks 60% of weekly
Thermometer Co. ) wages but not
. more than $95
Executone, Inc. Long Island City, 26 weeks 60% of weekly’
. N.Y. N wages but not
more than $93
Fine Arts'AOptical petroit, Mich. 26 weeks $70 - $130
Co. a .
Foon & Cole, Detroit, Mich. 26 weeks STM
_Optometrists d . 4 \
-2- '

.0
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Gap Instrument qub:
-
L

:Gcn Blectronic Dist.

Inc. 3

General Industries

, General Optical

Grand chhining'cO{

‘Harrison Warehousing
Inc.

of Diamond
International

Heekin Can Div. }g ’

Hi-Terc Department-

Brevel Motors

Industrial Mica
Corp.

IRC .Burlington

Division of TRW
Electronics Branch

ITT Electro-Products

. Div.

Jhmaa Crystal

.Mfg. Co.

Lafayette
Electronics Corp.

Lafayette Radio
Electronics Corp.

Laminall Plastics

226 *

Rauppauge, N.Y.,

Farmingdale, N.Y.
Forrest Gity, Ark.
ﬁetroit, Hich.
Detroit, Hich ﬁ J.

26’ weeks
26 ;eéks

‘2§ weeks

%&?eek:

Barriscn, N. o{ 026 .?xs
"""fj Q|

Ancor, Ohio. 26 weeks
v K]

Carlstadt, N.J. 26 weeks

.
Englewood, N.J.. 26 ‘weeks
. &
Burlington, Iowa

Roanoke, Va.
Wyandotte, Mich.

Paramus, N.J.

Syosset, N.Y.

Long Island City,
N.Y.

13 weeks

20€ﬂ?ks
&

26 weeks

26 weeks'

26 weeks

26 wee™s

60% of weekly
wages but not
more than $95

“ . 60V of weekly

wages but not
more than $95
$70

$70 - $130
$90°

2/3 of ‘weekly
wages but not
re than\?’lm

.

$110°

" 2/3 of weekly

.wages but not
more than $104

2/3 of weekly
wageg but not
more than $104

-

508 o!watraight
time wages but
not less than
$90 per week

$70
$80

2/3 of weekly
wages but not
more than $104

60% of weeklf
wages but not

more than $95 «

60% of‘week ly
wages but not
mnr7 than $95
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barkin Opticai

Lektra Lgboratorfe-

Loral zlectfonic
Systems

©Lundy Electronics &
Systenms, ‘Inc.

\
\ ‘
Mc'lab, Inc.

P

Mastercraft Record
Plating Co.

.Milgray.Electronics
- Inc. . :

Photovolt Corp.
. -

pPontiac Coop.

Premier Metal
Products Co.

Ravcon Industries

Robbins & Myers
Rowe Internati?nal

Signal Transformer
Co., Inc.

Thorne Optical

— 22T

petroit, Mich.

1 .
\{College Point, N.Y.

/{ \'_:A_'\

Bronx, N.Y. o

Glen Head, N.Y.
) -
Mt. Vernon, N.Y.
1

. . .
New York, N.Y.

Preeport, N.Y.

New York, N.Y. .
Pontiac, Mich.

Bronx, N.Y.

Levonia, Mich.

Memphis, Tenn.

Grand Rapids, Mich. °
Inwood, N.Y.

*

Detroit, M;SE:

26

26
26

26

26

26

26
26

‘weeks

weeks

weeks
weeky

weeks

weeks

weekﬂ”—_

weeks

weeks

weeks

[

26 .weeks'

13

weeks

26 weeks
[

*26 weeks

»

$70 - $130

60% of weekly
wages but not
more than $95

60% of weekly.

wages but not
more than $95

60% of weekly

wages but not
moreSthan $95

'60% of weekly
wages but not
more than $95

608 Of weekly
wages but not
more than $95

. 60% Of weekly
wages but not

more than §

@
60% of weekly
wages but not
more than $95
$70 » $130,

60% of weekly
wages but not
more than $95

$90

$70 - $130

ot
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Torch Tip
TRW Inc. . e
Twin’'vValley Coop.
United Transformer
Go., A Division
of TIW,: Inc.

BN

¥Hagner Electric
co. \

Yaldes Kohinoor,
Inc. .
Wayne Optical Co.
¥Wiloo Corp.
ﬁolverine Wire
Products Inc.

W. D. Zobel Co.

AYazdney Electric

Corp. ‘\

Local #431, IUE,
AFL~-CIO CLC

<

228

Pittsburgh, Pa.
Philadelphia, Pa.

Battle Creek,
Mich.

L]
New York, N.Y.

St.-Louis, Mo.
' L]

Long Island City,
N.Y.
Detroit, Mich.

Indianapolis, .
Ind.

Hazel Park,
Mich.

Royal Oak, Mich.

Pawcatuck, Conn.

New York, N.Y.

13 weeks
26 weeks

13,vdgka
»

26 weeks

26 weeks

¢
26 weeks

726 weeks

26 weeks
26 weeks

»
26 weeks

26 weeks

26 weeks

$65
$100
$70 - $130

N

608 of weekly
wages but not
more than $95

$120

608 of weekly
wages but not
more than $95
$70 ~ $130

$60
66 2/3 of wages

668 2/3 of wages

608 of weekly
wages but not
more than $90

60% of weekly
wages but not
more than $95
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These Transcctions are published annuallj by the Society of Actuaries, successor to
The Actuarial Society of America and the American Institute of Actuaries, in lieu
of Transcctions and The Record hesetofore published, respectively, by the two former .
organizations. ’ o ’

-~ _ NOTICE .~ .-
The Society is not responsible for statements made or opinions express in the articles,

criticisms, and discussions published in these Trensactions.

- CONTENTS OF 1975 REPORTS
OF MORTALITY AND MORBIDITY EXPERIENCE
' . : o rAGE

COMOMITTEES 0N MoRTALITY AND MoORBIDITY EXPERIENCE STCDIES .~ . iv

REPORTS OF THE COMMITTEES oy Mogrrautry Axp MogrsipiTy EXPERI-
ENCE STUDIES AMONG L1vES INDIVIDTALLY INSURED:

Committee on Ordinary Insucrance and Annuities

1. Mortality under Standard Ordinary Insurance Issues between ]

1973 and 1974 Anniversaries . . . . . . . . . ., 1
II. Mortalit& on Polidles for Large Amounts. . . . . . ., .87
" III. Mortality among Veterans Administcation Patients with Qoro-
nary Artery Disease® . .. . . . . . . . . . . 121
Committee on Health Insurance .
Experience under Individual Loss-of-Time Policies, 1972-73. . . 139
Committee on Aviation and Hazardous Sports ) '
I AviationStatistic . . . . . . . . . . . & . 15
II. Hazardous Sports’
Bibliography . .~ . . . . . o . - -+ - - - 183
- Roster of Associations . . . . .,. . . - . - 18

RePORTS OF THE COMMITTEES ON MORTALITY AND MORBIDITY ExrerI-
ENCE STUDIES UNDER GROUP AND SELP-ADMINISTERED PLANS:

. Committee on Life and }'Ieilth Insurance

Preface . . ... . . - - . - 187
I. Group Life Insurance Mortality' . ... . . - . . - 189
‘ IL. Group Weg:kls' Indemnity I_n_sdrance e e e e e D135
11I. Group Long-,'!‘en"n Disability Insurance .- . . . . ... 233"

" Committee on Group Annuities ’
’ 287

. Group Annuity Mortality. . . .o
* Prepared under the general direction of the Liaison Committee of the Society of
Actuaries and the Association of Life Insurance Medical Directors.

' . Do
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IL. GROUP WEEKLY INDEMNITY INSURANCE

the morbidity, experience of Group Weekly Indemnity insurance.
. Tn compiling this report, the Committee has included the avail-

able experience of employer/employee groups and has excluded the experi-
_ence of trusteeships and association cases insuring employees of the mem-

ber employers and the experience of union cases, whether or not insurance
- depends upon continued employment. The experience of plans written
under State Cash Sickness Laws and the experience of insured groups
outside the United States have been excluded.

Tms is the twenty-eighth annual report on the continuing s'tudy of

: P I
‘ RATIO OF ACTUAL TO TABULAR CLADMS y
Throughout this repost experience is presented in the form of ratios of
actual to tabular claims, based on the 19479 weekly indemnity tabulars,
as reported in the 1962 Reporls. Caution must be used in interpreting the
... data contained in this report because, among other reasons, the:d1947-49 -
B ‘Enbulnrs may not accurately reflect current claim patterns. Thé matemity
.. tabulars do not reflect the substantial decline in birth- rates in recent
years, with the result that the actual-to-tabular ratios for maternity bene-
fits are now dowg near the 40 per cent level, while the actual-to-tabular
ratios for nonmaternity benefits are generally near 100 per cent or even '
higher; this wide cifference is concealed and may create distortions when
"the experience for maternity and that for nonmaternity are combined.
_The tabulars also fail to reflect certain factors, such as age dia,tribp;ion,
industry classification, or size of case, which may have a relevant effect
on the experience results. i ’ : :

CONTRIBUTING COMPANIES

The Committee wishes to express its gratitude to the companies that
: ger'\erously contributed data to this study. The report contains experience
for the years 1970, 1971, 1972, 1973, and 1974. Six compa?*'ﬁpnt.ributed- -
data for all five }'enrs.;TCvo additional companies contributed data for the -
first four years. The results generally reflect the composit¥ gfect of varia-
tions in company practice in administration ahd claif} qgé';lures, as
well as variations in expetience among groups. It should be Koted, how-
ever, that the contribution of one company has up until now represented
2 major portion of the total experience. That company ¥ q}nable to.
contribute 1974 experience, with the result that there is solgedifficulty
in comparing the results of this year’s study \,}'it!: those of prior years.
| ' 241 gy
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242 CO}NITTEE ON CROUP LIFE-AND HEALTH INSURANCE -

Because we use three-year totals of e\‘pcrienCe the contribution of that
company to the total results shown in this )ears report is snll much
. greater than that of any other company.
_ The\majont)' of the companies contribute e\posures and clauns based
upon policy years ending in the calendar year designated. If the renewal
dates for all cases included in the study were distributed uniformly over
. theyear, then the central point of the exposure for each policy year would
- be approuma.tely Januar) 1 of that year. However, this assumption may
not be very precise because of a concentratxon of policy renewals i in
January and July.
The following companies contributed experience for the study, although
not all of them contributed 1974 data:. :

" Aetna Life Insurance Compan)

Connecticut General Life Insurance Company
Continental Assurance Company

Equitable Life Assurance Society .
Metropolitan Life Insurance Company
Occidental Life Insurance Company of Callforma
Prudential Insurance Company of America
The Travelers Insurance Company

ANALYS)S OF EXPERIENCE

- ‘Table 1 shows the experience for the period 1972-74 for each of eight-
plans (four different elimination 'ﬁenods two different maximum benefit
penods), -all of which provide a six-week matermty benefit. All size
groups are included. The corresponding experience of nonjurabo groups
only (units withr less than 1,000 insured employees) is displayed in Table.
2 for each of four plan combinations. For those nonjumbo units for which
the data were available, Table 2 separates the combined experience into
its nonmaternity and maternity segments. Also included in Table 2 for- -

" each of the four plan combinations is the nonjumbo experience for the:
penod 1972-74 of plans that do not provide a maternity benefit. Table;
~ 3is a five-year trend analysis of the Table 2 experience for each
1970-74 inclusive. Since 1974 data do not include the contributi
two companies included in 1971-73; Table 3A reflects the experience
only those companies that contributed during 1974 and shows it for the
- Ixgars 1972-74. Table 4 is an analysis of experience by size of experience:
’txnit Resulxs ax‘e shown separately for plans w |th and without matermty

: ;rb) the female per cent composmon of the experience
o nalysns of claim ratios by industry.
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Table § shows results vely slightly better than the resultsof a ,vm'r ago. - ’
Actual-to-tabular ratios . for twenty-six-week plans. continue to run
- higher than those for thirtéen-week plans. The ratios shown in Tables 2
4 and3 confirm this relationship for plans with maternity benefits, but the -
" ratios for thirteen-week plans are actually higher in 1972-74 than the
ratios for twenty-six-week plans. Compared with those in the 1971-73
study, ratios for thirteen-week plans stayed abbut the same, while ratios
fp:_t\vent'_v-sixfw;eek-plans improved slightly. ’
TABLE 1
GRrouP WEEKLY INDEMNITY EXPERIENCE
‘\. _ ' PLANS WITH SiX WEEKS' MATERNITY BENEFIT
) ALL Size GROUPS . .
COMBINED 1972-74 PoLiCY YEARS' EXPERIENGE, BY PLAX

Ratlo of
No. Weekl.y él‘::; Actual to
Plan Exp‘récnco lgdemnuy Including 19-&1-49
Uaits xposed . Materaity Weekly
(000) (000) Indemnity
Tabular
3,067 2,062 93% .
934 375 66
11,815 8,336 107
_2 ,406 1,664 113
18,222 12,457 1039,
3,295 3,438 1389,
592 499 109
20,550 19,647 128
8,125 4,966 80
. Al 3
Total, 26-week plans, 1,846 32,562 28,570 116%
Total, alt p]ahs. . 4,483 50,784 - 41,027, 112%,

Tables 2 and 3 show that the ratios for plans with no maternity benefit
are lower than the ratios for the nonmaternity segment of plans with
maternity benefits: Table 3 demonstrates that this result, which may be
attributable to plan or exposure characteristics not reflected in the tabu-
lars, has existed for several years. . .

An analysis of Table 2 over the past several vears shows a gradual shift

from maternity to nonmaternity plans in the exposure. This may be .
related to the gradual overall improvement shown in Table 1 over the -

past several years. ) t
.Because Table 3 showed some. rather substantial changes from 1973

~
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. TABLE 3—GROUP WEERLY INDEMNITY EXPERIENCE

GROUPS WITH LESS THAN 1,000 EMPLOYEES EXPOSED

1970-74 POLICY YEARS' EXPERIENCE, BY PLAN

'

RATI03 07 ACTTAL TO 193549 TascLaz
yOR PouQr Yrar ExonNe D

- PLax
wo | wn | wn [ 1o | oo
o Plans with 6 Weeks® Materaity Beaefit
Nonmte::z and matemity| :
combined expenence: .
13-week: . : : T
" 4thday sickness._....... 94% 92% 93% | .. 89% 705
. Bth-day sickness®........ 112 108 103 104 99
7 Totalieeeenrnnenees 1085 | 105% | 101% | 101% | 9%
L d6wedks ) . o
. 4th-day sickness......... 118% 124% 110% 110% 1279,
Sth-day sickness. ........ .-118 122 | 120 107 -1 120
L Totah \uilaee ceeees 8% | 122% | 18% | 108% | 12%
Nonmatemity aad matemity -
separate rience:*
Noamaternity: .
13-week: .
4th-day sickness. ...... 067 | 9% | 103% | 103% | %%
8th-day si_ckne;s ....... 121 113 113 115 117
 Totaleeeearienannns % | 1% | W | 12% | 13%
26-week: - ‘
_ 4th-day sickness....... 120% 134% 120% 115% 102%
.. 8th-day sickness. ...... 127 133 133 129 150
Total..eemseeneennns y 125% | 133% | 131% | 126% 1439
Matemity (all plans)......... 5% | 1% | %% | 3% | 2%
Comb\med: : - i - i"
13-week: -
Ath-day sickness. ........ 0% | %% | 9% | 9% | 9%
8th-day sickness......... 112 106 102 104 109 .
i DT IR 100% | 103% | 101% | 102% 106%

. 26-week: X 1 o
4thday sickness. ........ 115% 128% | 114%. | 109% - 9%
Sﬂklhy sickness......... 120 126 125 121 . . 138 .

Total... ovenrnnnes 197, | 126% | 123% | 19% | 133%
Plans with No Matemity Beoeft
13-week:" ' - . ’
4th-day sickness........... 107% 1029, 97% 103% | 119%
8th-day sickness. ...... ... 105 102 % 100 106
Totaleeeooeennoe.i-) 106% 102% 999, 100% 107%
4th-day sickness........---f 919 9% 8% 105% 118%
‘8th-day sickness. ........- . 94 105 . | 10¢ 98 101
Total.io..coeennennn 91% 1(_)3% 102% 9% 103
° ty and ity sep pe s 2ts0 included fn the noamaternity and materuity
c«nbtoal experience. : : .
R

O
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© TABLE 3A

GROUP WEEKLY INDEMNITY EXPERIENCE
+ - GROUPS WITH LESS THAN 1,000 EMPLOYEES EXPOSED
. 1972-74 PoLiCY YEARS' EXPERIENCE, BY PLAN

RATIOS OF ACTTAL T™ 1937-39 Tantian
’ . . Puax -, ror Pouicy YEAz ENnNG px:
v T . . vz | v | e
) ‘ . Plans with 6 Weeks’ Maternity Benelit
Nonmaternity and maternity combined
experience:
- 13-week: R L
.. 4thday sickness. ..o oovniaieann s 1% 64% 705,
) 8tli-day sickness. ......ooeiinnnnns e 102 104 99
- "Total........."'i...............:.... 9% 95% NG
26-week: . : . )
4th-day sickness......... P 95% 929, 127%
Sth-day sickness. ...t . 112 92 120
" Total.veerrnnnns SURUU 110% 92% 122%
"Nonmaternity,and maternity sebapte » '
experience:* -
Nonmaternity: :
J3aveek: < 4 “
4th-day sickness. .. .. et e, 88% 8% . 9%,
8th-day sickness. ................ e 107 109 17
. Total..ll....... e 104% | 104% | 113%
© 26-week: . } '
4th-day sickness. - .ecoveieraannane. 103% 68% |- 102%
8th-day sickpess................eene - 136 98 150 .
Total........ hereeens SPUUUUR 130% 89% '143%
p .
Materdity (A1l plans)........ocovnmnennnens 219, - 29, - 4293,
- v - -
Combined: -
< 13aveek: - _ : . ‘
- 4th-day sickness. .....coeeneieeonn.t 81% - 76% 95%
8th-daysickness.....0....... eeeeeees - 93 98 109
T Total e 91% 95% 106% -
26-week: : - :
4th-day sickness. . .........ceailn - 98% 6% - 9950
8th-lay sickness.................... . 129 92 - 138
Total..eeeeaneeeeeest s 124% | 8% | 1%
. e ' - Plans with No Materaity Beacfit
- 13-week: - ~
4th-day sickness. - ' . 96% 1075, 119%.
. 8th-day sickness. ...... 102 100 106
\' Total....... e iaeas N 1019 101% | 10i%
26-week: . ) . ' v
4th-day sickness. ......c.oiemininian, N% 109% 113%
Sth-day sickness. ................i..| . 89 97 101
TOtal.eeceeei et eaee 8% | 9% 105%

" *The nonmaternity and maternit t ,;xpe:ien« is alsofncluded in the nonmatermity and matersky -’
.. gombined experience. L, IL ) .o
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ex'periehce to 1971 experience, we constructed “fhble 33 to see whether
these changes represented a trend or whether they could be explained by
the change in the exposure distribution caused by the inability of our’
largest contributor to provide 1974 experience. This apalysis was, rot
particularly conclusive. In certain cells, especially the thirteen-week non-
raaternity and maternity combinéd, the Table 3A experience is fairly
stable from year to year. Table-3A shows a great dea! of variation from -

year to year in most of the othér plan cells. This is difficult to explin,

.

TABLE 4

' : GROUP WEEKLY INDEMNITY EXPERIENCE

. ALL SzE GroUPS

& CO>MBINED 1972-74 POLICY YEARS' EXPERIENCE, '
' BY SiZE OF EXPERIENCE UNIT

Actual "/l Ratiooi

. Weekly ctua Actual to

No. Iademaity Claima 193719
Sixe Experience Including. St

Units Exposed Materni Weekly

. . (000)- :000) v Indemaity

o Tabular

Plans with 6 Werks' Blateraity Buefit
" - ] "y, (]

<30Nives. c.eauennnn 1,334 . 1,930 1,230 93%
50-99.....ceuiennes 1,147 0 4,100 2,115 99
100-249. ... oeeinnnn 1,151 9,184 7,760 112
250499, . ...ceieeey 507 11,275 8,830 110
24 8,511 7,759 119

Total <1,000...... 4,380 35,920 28,354 . 1%

1,000 o+ more. ... ...- 103 14,864 12,673 115,

Grand total....... 4,183 50,784 41,027 1129, -
Plans with Na Maternity Benetit

C501ives. .cennnnnns 4,950 8,66¢ " 5,103 90%,
P TP . 2,871 11,414 6,760 st
200239 . . evaennnnes 2,217 15,813 13,035 107
250499, . .eaueenns 715 12,971 9,523 113
............. 253 9,961 7,321 105

Total <1,000...... 1,017 . |+ 61,825 1,74 100%

1,000 or more.....-.- 163 22,856 16,173 97%

Grand total..... .. 11,180 84,681 57,917 9%

iy
a°

O
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* but the widest variations occur in cells with very small exposure. & great
deal of caution should be used in‘attempting to draw conclusions about
1973-v4 trend} in weekly indemnity experiencé because the effect of the
chariging exposure base is not clear. A

Table 4 appears virtyally the samé as in the 1971-73 study and con.
tinues.to show that ratios tend to increase as the size of the group in-
creases, except that jumbo experience for plans with no maternity bene-
fits is slightly better than nonjumbo. experience. N

. Table 5 shows that, for nonjumbo groups with no maternity benefit,
_with all benefit periods combined, and with.more than 10 per cent female,:
there is.a tendency for the ratids to increase as the female percentage-

- increases. The table also shows a relatively higher ratio for groups with
less than 11 per cent female. It is worth noting, however, that 40 per cent
of the exposures fall in the “less than 11 per cent female” category.’It is’
possible that this represents a coding inaccuracy. If groups of unknown

*per cent female distribution have in error been coded as ““less than 11
per cent female” when, in fact, a higher classification is applicable, the

" actual-to-tabular ratio for Mhese cases would be high if normal experience
prevailéd, The actual claims would reflect the higher cost associated with

TABLE 5
e GROUP WEEKLY INDEMNITY EXPERIENCE
+GROUPS WITH LES§ THAN 1,000 EwpLoYEES ExposeD
1972-74 POLICY YEARS’ EXPERIENCE, BY FEMALE PER CENT
% PLANS WITH NO MATERNITY BENEFIT, ALL BENEPIT PERIODS C6MBINED

Ratie oi
. - Weekly - Actiatl to-
Noo 1 odemaity Actual 1 o sraee
Female Per Cent Experience Claims -
- Caits | Exposed (000) Weekly -
N (000) . Indemaity
. . | Tabular
4,625 ¢ 24,648 - | 16,301 102%, .
1,967 . 10,368 t 5,900 90 -
-4 1,147« 7,126 4,440 9%.
1 8099, - 5,124 , 3,874 100 -
. 679 13,900 2,813 101 ..
499 * 3,138 2,393 105
416 2,530 . 2,223 116
330 . 1,886 1,606 . 108.
321 - 1,877 1,698 113 -
134 . 608 A96 122
11,017 61,825 41,74 1009,
. k4 |
4 i .
. - — 2 { () .
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TABLE 6
CO\un\ ED 1970, 1971, 1972, 1973, AND 1974 P'oLICY \ E:\RS EXPERIENCE
N INDUSTRY ANaLvsIS -
3 ."
Uxtreo Sraves Cance Weesey Inoguniry Instanes
- o .
Y Exrzerience
B Experience Urits of All Size Groups Criswith
: < Al Pl:nx Combined Noamateraity Lews than
. . Shumu Expaeriencs 160
1. : Lives
PCITAY, Isocstry DuscarrnoN
Coxzx . .
r . . Actual ]
) . fvumber] B Ratioof | Ratio of | Ratio of| Ratwal;”
P of | ,:‘}:',:x Exposure| Actual Ind, A/T}
2 Experi- ) lor Ind. | to to.-\xxrr- (™ \m
. > ence [“yrase to Total { Tabular] gale nte .
2. Uaits | “(000) " [Exposute] Claims AT | AT
Al industries 30,346 | 242,725 [100.0% | 1079 | '100% 1009,
gricaltues, foresiry, amb fisharies: . :
Azricultural peoduction L 87 206 | 0.1 90% 8% 8%
Apricultusal se huntidy, tmppiss 8 308 | 01 60 6 | - 66
Fo ? 1 207 0.1 (430) | (302) 310)
Fisherfes © - s 20 ..o.... (136) | (146} (149)
Mining: | :
Metal mining . st 1,288 | 0.5 |.149 139 97
.\nlhthlml . s M0 2,182 0.9 130 122 83
minous coal and lignits mining E 610 | 0.3 B | 81
le and natural g ué‘ 4 T3 654 | 0.3 9 i 23
g and quarrying of nonmetal \ Al
inerals, except luels o) oas| 138 | 06 104 o7 . |".9
Culm:l conslruction: B -
15....] Building coas uon-nnml muumn 209 1,536 0.6 165 154 70
16.... Coustruction other uun di 275 1,29 0.5 . 70 65 i
1.... Cnmlrucum—-spetlﬂ trade contractors 534 2,383 1.0 90 84 86
.\I'cu/adunng: ’ .
19.... "Onloance and accesiories . 33 692 0.3 | 12t 1"n3 1y
2.... Food and kindred products 1,403 10,309 4.2 97 9t- 96
%....| Tobacco manulactures 96 1,072 0.4 - 93 87 121
2., Textile mill products 713 5,941 2.4 117 109 1o
3....] Apparsacd other Ainished products'made S| 2,350 1.0 107 100 104
torn fabrics and similar materials B -
2....] Lumberand wood products, except * 597 3,619 1.5 99 93 83
furnituse . :
Furniture 20d fixtures 543 3,318 1.4 102 95 . 97
Papetnndﬂlndpmduc 1,120 11,923 4.9 137 128 116
Printing, -publishiog, and allied mduu'es 1,004 8,230 3.4 95 89 (0]
heml-ab nd:dlud pmdu;u 660 | 12,419 5.5 86 §0 94
P nd ed industries 3 v 725 0. 8i 8t 88
Rubb« and mmdhuous plastics products| 523 3,098 1.7 131 122 124
Leather and leatber prontucts 286 2,153 0.9 120 J12. m
Stone, clay. glass, concrete prodacts $241 5,506 2.3 14} 134 e
Primary metal industries | I3 | 11,423 3.7 143 134 120
SN - Fabricaged metal products, except - 2,423 19,008 7.8 4] 122 114 119
ordmce,‘muhmcry and tnmponmnn X » ' b .
1pmen ' ! N
¥.... Machinery, except electrical 2690 | 26,716 | 11.0 116 108 * 104
... L«lncﬂ mx.hmery equipment, and 1,339 | 22,429 | 9.2 117 - 109 101
Sup]
... Tr:mpomuoo equipment . . 829°l 10,163 3.2 130 122 121
b | and controili 414 1, 4,043 1.7 S 40 99
rutm.m:nts pholoxnphnc and optical . N -
s; watches clocks : .
....| - *Mixellaneous manulxturing industties 54 3.851 1.6 1ni 107 . 103
Tmul;o'luhon. communiculion, duln: J & 7 .
anl sanilary sertices: .
Ranlmd transportation 217 120 0.1 (110) (103) (103)
:nd Subllfbll lr.u\ut and lnltnubiu 245 1,814 0.8 | 107 100 . 110
Moy, rlm;bl. truwomnmudpb ¢ 461 2,342 1.0 69 6« it
W al“ wm N o 79 ‘r_llJ 0.2 106 L] 93
# The a2 rexate A/T foe amaliec sice groups s zo, per cent. Rauoo for industries with less than 50 rrpeceace units
%0 less thaa Q.3 per cent of total e cposure ace s8own in pasentheses A .
& .
W ifs
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LT ~ - TABLE 6-+Conlinued i
. aae T PR . o o Do
. R P ’ Uxugep STaTes Grovr Wezaty INDIusiny Inscaasce
= . N . . 2 - L - g :
4 ' N R P ‘ T | o
[ + . g lupenence Units of All Size Groups Units'with ;
. v w? o All th\l Combined Nonmaternity Less t™an .-
Do W . N ar end :terml) Expenean 1000 «-
® poumax o Tioustar Discairmrox L Exposed
*+ FO“ <, ‘ﬁ . X9
v i i L Ratio of | Ratis of | Ratiool{ Ratioef -
- : . Exp Acteal |Tod, A/T| Iod ek
R . @ . for Ind, to  lto Azgre:| 1o Apxree
: . ® A : 40 Total | Tabular te B .-
. &m . ] Exposure} Claims T/T‘ AT
N N s
o Tra lulul. m-uuna:‘ eleciric, g3, o K
.3“ services—Coatinued 4 :
Fipei AR R lean | @y -
ipeiloe: portation I T .
Thaasportation sgrvices 0.2 ,° M 93 Ve
Communication ' [RIR D 758 0.3% 63 59 “em ¢
Electrj and sanitary services » 183 1,483 0.6 97 [1} 93 :
W reloil troda: - . . " . w
“AWhol trade *2,4191:10,773 | 4.4% 7 6s 63’
Buikling materigls, ware, and farm ! 2§6f/ 783 0.3 2 67 PY
¢ equipmeng dealer’ v R
¢« “Retail hdc—gcnenl mecchmdize’ 368 9,993 4.1 11 66 gy
R stores ) . Ve 402 1,833 I 0.8 101 9 85
ive deal nd, line service “1.1:0 3,406 *] 1.4 113 16 n
N nauons Ll < '
Appacel and a:«#ry stored 207 | - 1,623 0.7 77 72 C W
A Furmmre home fucntshings, and - 230 906 0.4 &8 32 s
equipmeat stores ) B
.Eatiog aad drinking places 278 4 0.4 110 103 104
¢ Miscellstieous retail stores  ~ 332 1,283 0.5 83 79 .8
Fuana_, insurance, and geal estale: . M . ]
Banking® . 156] . 590 0.2 50 7 43
- Credit agencies other. thag baoks = 120 360 |-0.2 82 17 ‘78, '
ty and ¢ dity bro} dealers, 38 190 0.1 (65) (61) (62)
exchanges, and services : s
Insurance carriers 108 1,028 0.4 103 $6 91
Insurance agents, brokers, and service 32y . 204 0.1 (61) ®7) (58)
Real estate ¥ o158 553 0.2 91 . 85 .8
Combinations of real estate, mmnnce, 9 10 {........ -(52) (49) (30)
loans, and law offices . 1 -. R
| Holding atd other investment comp;me: 48 323 [.01 (100) (°3) (157
G’-"CL g =
Hotels, rooming houus, camps, and other 159‘l 1,299 0.5 93 87 .90 -
lodgmx aces
nal services = - £ 288 563 02 | 8 .19 |
Miscellaneous business services - 438 1,788 0.1 70 65
. bile repair, bile services, 108 s14- 0.2 .} 108 99 IOI
-.and garages . .
' Misccllaneous repaic urvlm 105 410 0.2 147 137 lh»
Mol\on pictures - . . 23 St 0.2 (73) .
t :md recrest un'lces, except, N 326 0.1 93
motion pic 5
Medical nud'other%alth setvices | | k1)) 4,267 1 %
services B ) 42 186 0. (13)
82.... Educstional services 161 1,241 0.5 i
8s.... Museyms, art galieries, boumal and 38 65 Jo.oeee. (112)
zoological gardens.
86....] Nonprof membe-shlp ommnunns - 192 1.429 0.6 82
88.... Private bolds 3 8 f....... (82)
39.... Miscellaneous services . . n7 1,056 0.4 " 68
Gorernment: ' .. . ,
. Federal government - 1. ¢ . 358 0.2 92
State government 1 881- 0.4 60
Loval goverament ' 497 2,468 1.0 o
International government ., - 18» 54 |..... Ll ()
All industries listed above 30,262 | 242,234 | 99.8% | 10i%
All other.industsies #7’ 83 493 0.25% | 1045
. £ x

-ten( R:uog for industries with less than SO expmcnnh-
r-amthnn. . c,_’_,_.

® The a-zreple A/T.(6c snullekau Kroupsds
and less than 0.3 per cent of total egposure ne,}h

Q
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female risks, and the tabelar would erroneously reflect the more favor-
* able experiencé expected for male risks. o e
This year wk'have compiled 2 study of actual-to-tabular claim ratios
by industry based on the years 197Q-7+. This is published only once ¢very
= five years. The industry experience analysis in Table 6 is shown by ratio
 of actual to tabular for all size groups and by industry actual-to-tabular -
" ratios compared with aggtegate actual-to-tabular ratios for-nonjumbo

experience units. Among- industries represented by either at least fifty
* experience units or 0.3 per cent of the total exposure, the range of varia-
tion of experience ratios by industry for all size groups extends from 2
low of 50 per cent for banking to 2 high of 165 per cent for building con-
struction—=feneral contractors. ¥or nonjuribo units,banking was again - -

_ " thelowest, with a ratio that was 48 per cent of the average, while primary
' metal industries ranked highest at 129 per cent. o ‘
Generally, among industries with either fifty experience units o’ 0.3
per cent of the total-exposure, the ratios did not vary substantially from
those found in the experience period 1965-69. There were a few excep-
tions. In the all‘size-group study, bituminous coal and lignite mining
and locdl and suburban transit and interurban passenger transportation
showed large decreases since the la_st.stud'y. Building construction—
- general contractors, stone, clay, glass and concrete products, credit -
agencies other thin banks, automobile repair, automobile services, and

garages and miscellaneous repair services all showed higher ratios.
Nonjumbo experience did not appear to be as volatile, and, among
industries that had 1 per cent or more of the total exposures, there were
no variations of great magnitude. .o
_ Care should be exercised in the us€of the analysis by industry,.because '
the industry actual-to-tabulat ratios do not take account of possible varia~
. tions by plan or by age and sex. | .

[
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‘ .~~ This study was made by Alexzndér J. Bailie a'
' Fellow In the Society of Actusries since 1960, who is the .
actuary'in charge of actuarial functions pertaining.to group
Insurancaforldotmpohhnl’.ﬂelmmce Compa.ny R

137
c’.amnm‘r'&o.ls' B

Cost Estunatu re .

chyta.ncy Beneﬁts . . . <
? . e _ . . ’ R ‘4_"' . °
R _SHORT TERM DISABILITY BENEFITS AND MATERNITY
L  COVERAGE U.S. GROUP INSURANCE

" OOVERAGE AND SALARY CONTINUANCE

Tnpﬂhﬂ ﬂmmploy-scovutd for short term disability with

mﬂmv:oﬁugoo.thombmumy othndmhiﬂ'y‘ '
Assuming the Average Duration o ' L o
of Matetmty Banaﬁt: would bs:  20weeks 25 weeks 30weeks

Total Matornity Berefits tobe - $1,230 . 1,538 S1845

. provided per yeu . - million million  million
Total Maternity chﬁu now 225 . 225 225 . .
. provxdcd peryear million “ million .  million
. Increase i in ’l'otal Beneﬁu per 1,005 1,313 1,620
5 ' ygar . million mﬂlip'x_t' million

) .
¢
. .

* Short Term Disab'iiity Bengfits and Matemity Covérage

+  In developmg the cost for matenuty coverage on the same
basis as any other disability, the following assumptxons were
uscd ¢ .

" 1. Theannual numbér of births in the United States
is approxunatdy 3,250,000. (Source: U.S. De-
partment of Health, Education, and Welfare, data

g published in the New York Time¥, March 2, 1973.)

j Attachment N o

sxz) ()_ R y

&




247

738

2. About 40% of pregnant women are employed
. -during pregnancy. (Source: U.S. Department
. of HLE.W., National Center for Health Statistics
. Report, Series 22, No. 7, September 1968, pg- 16.)

.3, Appmxm\ately 63% of the employed civiliari laber |
force has some form of employer-sponsored short. -
term disability income protection. (Source:

.Health Insurance Institute, “Source Book of
Health Insurance 1972-1973"; pg. 25.)

4. . The average short term disability benefit for cov-
: ered women is about $75 per week. ;

5. Itis estxmnted that of those women covered for
* . short term disability benefits, 60% have mater-
mty coverage with an average maximum durauon -
. of six weeks. (Source: Society of Actuaries Trans-
actions 1972, No. 2, June 1972, pg. 190-202.).

G.E. EXHIBITNO, 16 - Federal Personnel Manual, Revised |
. =" July 1969, Subchapter 13, Mater:
nity Leave.

" Subchapter 13. Matemity Leave
" 131 DEFINITION '

Matemity. Jeave is a period of approved absence for inca-
pacitation related to pregnancy and confinement. It is charge=,
able to sick leave or any combination of sick leave, axmunl
leave, and leave without pay. ’
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- THe CoMpANY HEREBY AGREES TO PAY REGULAR ANOD CUS"’I’DMARY CLAIM3 FOR

- - ~ .

ACCIDENT AND S1CKNE33 BENLFITS RELATED TO DISABILITIEZS A080CIATED WITH
PALGNANGY AS 1F- THOSE GLAIUS NAG ARISEN UNOER AND wERE COVERZO BY The:
CURRENT Accw.tux- AND '.-‘ciu:.ss poLIGY. THAT 13, TNE EXTENT OF COVERAOE

ado CLAIMS ELICIBLE FOR COVERAGE WiLL BE DECIOEC BY TnE TERMS AN CONDITIONS
OF THE CURRENT. ACCIOENT ANO S1CKNE3S POLICY A3 THAT POLICY WOULD MEaD 1F

PRAGNANCY OR MATERANITY RELATED OI1SABILITIES WERE COVEREOD THEREUNOZR,

. Y
oo . . )
L ¥
- Smouro THE UNiTEO STaTES SupmEue Coumt DETEPMINE AT ANY TIME OURING
. . . “ ! .
THE LIFE OF THE CuMRENT COLLECTIVE BARGAINING AGREEMENT THAT IT 18 w~OT
o . A

JLLEGAL T& EXCLUDE MATERANITY AND WATEANITY~RELATEO O1SABILITIES FROM AN N
% ACCIDENT AyD SICKNESS POLICY, THE FOREGOING AGREEMEHT SHALL BE NULL AND

V010 AND THE COMPANY SMALL NO LONGER BE OBLIGATED TO PAY ANY EmpPLOYEZD?
- ‘. -t .
¥ . ' - ~ -
CLAIMS FOR ACCIOENT AND S1CKXMESI CENEFITS RELATEO TO PREGHANCY .OR

. . .-

[ - Y . ¢ . :
: L . . RN .
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to call of the Chair.]
' STATEMENT OF CONGRESSMAN CLAUDE PEPPER BEFORE THE :.Sé;!bﬁk-ﬂllfl'i‘pi? :

" gubmit this statement advocating its passage. As both a cosponser- of (H.R: 5057,

ber 7, 1976 in Gilbert vs. General Electric. The Court held, thas.the excnsion of

. {n Title VII of that great act. Section 703(a) (1).

*‘tentions. We must correét thid

v -

Mr. Hawkins, Mr. Weiss, do you have any questions? o
Mr. Wezss. I have no questions. . < T
Mr. Hawgins, Mr. Sarasin.  ~ : T
Mr. Sarasty.. I have no questions. I would like to thagpk the panel: - . . -
for their testimbn&‘}t;his morning. : T TR "l
Mr, Hawxkixs. Thank you both, Ms. Weyand and Mr: Mitchell-. -
That concludes our hearings this morning. R LI
[Whereupon, at 12:35 p.m.,. the subcommiittee adjourned, subjert .

[Matetial submitted for inclusion in the record follows?] -

EMPLOYMENT OPPORTUNITIES IN SUPPORT OF H.R. 5Oy -

Mr. Ghalrmn, I am In complete support of H.R. 5055 ghd;f:_" x:fi,fjvl:éhsédi' to

an idéntical bill, and as a Member of the House, I urge that wa nieve iminedidtely
to end employment diserimination based on pregnancy;a eondition; the' presence.
of which so clearly rests on the worker's being a woman: Iy L

Our efforts are necessary because of the Supreme Coutt's decfston; of

‘Dcent:

pregnancy related disability from a temporary disability. plan-does oot gonstitnte’ . .
sex discrimination under®Title VII of the Civil Rights Agct;of 1964, Ogr- owiy ; -*
common sense tells us pregnancy is as sex-specific to the female ag vasectomies '
and prostatectomies are to the male. Nevertheless, tle Court,/held-that the pro--- -
vision of disability benefits for the latter, while exclhdldg',th_e‘toi;?qr from’ -’
coverage did not constitute discrimination on the basig of pex.as {5 -forbidden’ 4
RN DA X ‘ ey T

Furthermore, the decision permitted no rellance upon’the Equat Biapleyment
Opportunity Co:}m);zlon's guidelines of 1972 to remedy ‘the Tyequity manifest in 3
such an exclusion. Shese guidelines specifically staté the followdngs 7,0 v
Disabilities caused or cantributed to'by pregri_t_mcy,"migm;'rj‘inge,mbofﬂon.
childbirth, and recovery therefrom are, for all job related -gurposes,’ tempo-
. rary disabilities and should be treated as sucl under any .health or tempo-
_ary disability insurance or sick leave plan avallable jrivconnection’ fvith °
employment. . . . 20 CFR 1604.10(b) R A N )
Congress demonstrated its support for the EEOG‘po‘sitioﬁ‘.i;i July of '1975 when, -
we npproveq7 HEW guidelines to_implement Title IX of the Education Amiend--
ments of -1972. Thege guidélines followed the' EEQQ. gutdelinés’ whereby preg-

nancy and.pregnancy.related disabjlities yvere to. b§ cousidered as ‘anp-other tem- . w
- porary disability*for all job-related purposes. - - Go0closl, Ll I
-+, In the majority's opinion, ho ever, *‘courts fxitdpegly:may_apcb:d-less yweight,, . ;'

);h.’;guldellnes than to admjnistrative regulationsg. which Congress-has de- =

c . . 2 o .7 (SC Nos. T4-15R0y. 74-1590; -pgi.16) .- B
.Therefore, Mr. Chairman, we must glve suchi-foree.of Jaw o our previous in- v

njustice as well:#8 nrovide the courts with their B

ure decislon. Té allow such gn.exclusionary prac- ¥

dition to contipue’in.the #ace of Corgressional

necessary statutory basis for-f1
tice basred on a sex-specific.

- intent is contrary to gur notions of eqnality mid.-k‘deoehqy,‘ ‘Thé ngarly 40 million

women workers'in this, counitry' must ba assured that:wherever a temporary em-
ployment disability¥ plan is in effect, they \\'_l_l\l)e.;nccerded'the«-same;protectlou
against inancial hardship asthelr male conntérnarts.’ . ¢y o S

Mr. Chajrman,.I rbspectfully urge this »gubcomm!'tt'ee'ltb.apppﬁéiHR. 5055

. without delay to proyide that discrimination based on pregnancy. be included in ~

the coverage of Title VII of the Civil Rights Act.of- 196,4..‘,.'13'111_1ink.')_'0u.

T
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April 25, 1977

v

v . »

The Honorable Augustus F. Hawkins
Chairman
Equal Opportunities Subcommittee
. House Education and Labor Committee
; 2181 Rayburn House Office Building °
Washington, D.C. 20515 . '

.Dear Mr. éh§irman=

On behalf of the National Retail Merchants Association-
(NRMA),Q am pleased to submit this statement on proposed.
legislation dealing with sex discrimination on the basis of
pregnancyy , We would appreciate your including NRMA's comments
as part of your hearing ‘record on this legislation.

‘By. way of backgrdyﬂd, NRMA is a gxtlonal, non-profit
trade association composed® of over 3,200 members who operate
more than 35,000 department, chain and specialty stores in

" the general merchandise industry. Three~£ourths of NRMA's

members are small businesses,wath anaua} Salésfunder $1 million.

Our members empl8y more than 2 fillion’ beoplé

Thank you for the cpn51deration of our comments.
Sincerely, . f

VikAauwe

Verrick 0. French
1 Vice President
. . . Governmental Affairs

..,'...;fv‘-,n'.'- v, . . .
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* EXECUTIVE OFFICERS
Chalrmen of the Board First Vies Chalrman of the Sowrd Second Vice Chairman of the Bosrd P:
MERVIN Q, MORRIS OONALD v, SEIBERT TELLEA WEINMAN: n o e " J;.::.l A. WILLIAW
chdrm af the Boerd Chairmen nugnouc! !-oc-mn Ofticer Presty RMA
Mervyn' ney Company. Amtac Merchandising Corporation |oowm 1
chuuc Californla New York, New York 8an Francixo, c.ma.nn. ° New Vorh: ;::l'v.:u

L4 ! '
Homa Office 100 West 31st Strest, New Yor N Y 10001
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"STATEMENT OF NATIONAL RETAIL MERCHANTS ASSOCIATION

ON LEGISLAWION:DEALING WITH SEX DISCRIMINATION

ON THE BASIS OF PREGNANCY

.*  EQUAL OPPORTUNITY SUBCOMMITTEE
HOUSE EDUCATION AND LABOR COMMITTEE

APRIL 25, 1977
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smmm' OF NATIONAL RETAIL HERCHANTS
ASSOCIATION ON PROPOSED PREGNANCY )
DISCRIHINA’HOR LEGISLATION .

»

. This ststmnt expreases many. of the" concems retailers
hsvo re;arding ‘recently proposed legislation’which would amend
Title VII of the Civil Rights Act to require employers to provide

. precisely the ume disnbilit and medical benefits for pregnant

: enployeos as they do for ldse temporarily disabled due to 111-

ness or accident.

" The Nstionll Retail Herchants Association ("NRMA") 1is
a voluntn'y usociation whose members operate approximately
33,000 genersl merchsndise :etail outlets throughout the United )
States. While its membership includes‘ all of:the nstionally-
'kn'ovn chain and department stores, a subst:an:iml part of NRMA's
Hmbership strength rests among, small, independently -owned re-
- tail utsbliahment:s A majority of its members have annual
ulel ‘under five million dollars, and two-:hirds of these have ]

snnual sales under one mi1lion dollm;s .

The member;ship of NRMA 18 most cordcerned by the intro-
duction of this proposed legislation. Adoption of such legis-.
lation would have a particularly severe adverse financial impact
upon the retail industry where between 80 and 83 percent of all -
employeoa are women In addition, the amendmemt to Title Vit
sqm destined to have ‘a negative impact upon disability and
meaical benefit programs msde avai’lsble to retail employees

. .
5 -
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. o ~ Background ‘ <

fll.ste last year?,'tho 'éupreme' Court. of the United States .
ruled in General Electric Company v. Gilbert, that an employer
loea not violate the Civil Rights Act of 1964 by excluding

%

prognmcy-relatod disabilities from coverage under its disabil-
ity income protection plsn The Court rc.tod its decision
primsrily upon the fact that there was nothing in the language
of Title VII or in its legislstive.history to- suopovt an infer- .
ence that Consress intended to require ‘that pregnsncy be trested
in tho same manner as other disabilitiés “But, it also relied -

upon two other significant factors in reaching its decision:

1. Pregnancy is unlike other disabilities in that
generally it is voll.mtarily induced. It is thereﬁore reasonable
and lawful to ‘treau,‘pregnancy differently than "in\gblur;tary"'
disabilities; “and EPUR B i : v

. i
.

‘2.:~IhiCIésting a benefit package, ad employer. does

not have an’ unlimited smount of funds’to spend, and is normally

s

unable to satisfy every ‘want ' of every employee It is neither
unreasonable nor . impropgr for an employer 40 seek to provide a

bslsnced benefit package which will best serve overall employee

- @

.

needs. |
3 A .
. ' ‘ : »
_‘As will be discussed, these two factors militate
strongly a‘gsfnst adoption of the proposed .amendment. K
KX X )

80-680 O - 77 - 17



. ng'ketailingrlndustry ~ A .
.‘" - /"" : ~ - B
'Pruor to considering the likely impact upon retailing

of_legislation aimed.at reversing the Supreme Court’'s Gilbert
:decision, it may be*helpful to describe the'structure of the’

retsiling industry . Among the most significant characteristics

-

oi the industry are hat it is both a low-profit margiﬂgindustry

"and a}lsbor-intensive industry. .\“’{ : ot i

Y - :
. N

i Primarily because the genersl'merchanaise retail in-
Ldnstgy consists of a large number of re1ative1y small enterprises,.
"none- of which dominate a given region on product line, the indug-
try. is characterized by intense price competition Consequently.
profit maxgins i the industry have historically been among the

lowest in the busine:s world. -
L
In addition retailing is highly labor-intensive.
Payroll e%\gnses’(wages and fringe benefits) represent by far,
-the largest single ifem of net operating expenses. accounting
for 54% pexcent of.net operacing expenses as an overall average
for the industry. Payroll expenses are particularly high in

stores with annual sales under. two million dollars.
y
' Flnally. perhaps the most signlficant characteristic

"of the retsil-industry, at least insofar as the proposed preg--
nancy discrimination legislation is concerned, is the very hiéh

_proportion of female employees. While the percentage varies,

O
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. e A T . . ;
it averages batween .80 and 85 percent with a high concentration

I

of-’-wbueh of child?behring age. Many of these women hre not the
primary breadwinnera in their families, but are people who take
jobs in retailing to supplement the family ‘s primary source of
incomg-or to-earn extra spending money. Frequently, young mar-
ried women take part;time jobs in retailing (an ever-increasing
proportion of retail enployegs\work partltime), and the tucnover
rate among theu often 1is extremely highl .

Pregnancy Is Normally a vOluntary,

Planpag-For Event, Financially

Easier To Qope With Than Illhess
Or Accident v -

" AB the Supreme Court noted in its gx_l_bgc decisiofl, -
pregnancy is unlike'other disabilities Disability caused by
illness or accident is unexpected and unplanned for, while o
pregnancy- rela%ed disability is normally both voluntary and

planned for!

. When a woman becomes pregnant, she and her family are

usually able to prepare for the expected Jolt to her earning

powereb The family may be able to save extra money in anticipa-

tion of the pregnancy so that income lost and medical ‘expenses
incurred because of the temporary disability will not have a

devastating 1mpact.
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~ily’ s finan;ial plaming. “Most employers who provide disabilit:y

.Involuntary’ dilabilicies caused by illness or accident

)
t:hev reprasant: and such disruptions oﬁten cause *havoc to a fam-

and/or medical benefi.t:s. recognizing that illness or accident,

’cause far greater probl for an individual or family than. does

pregnancy, ‘have chosen‘ t: use thé limit:ed funds they have at
their disposal to- cover ly,involunt:ary disabilit:ies or to pro-
vide only limited benefit:s for pregnancy For. example. a l975
t{m survey of medicaﬁ’{lenefit:s provided by retailers revealed
that only 5.9% provide-na't:ernit:y benefits b6n the same _baais as

_ for illness ér accident. ' , 3

e

t

The deci‘sidn of most employers’ tq provide prdt:ect:iori
against: accident: or illness while leaving pregnancy essentially
uncovered is thus rat:ionally motivated. It is a decision which

reasonably may be viewed as being in the best interests of all

needs ‘ - . ) e \ ) /

o) ' Payments. For Pregnancy Related L
Disabilities Are Subject-To o et
Potentially Significant: Abuse

Ae noted, covering pregnancy under”a disabilit:y or

. medical benefit plan Day be a less prudent: use of available

" benefit dollars t:han furnishing more complet:e coverage for in-

PRI

"are seldom expected. . As a consequence. individuals ahd families
are l;arely. able to prep@re for the’dis&ﬂyption to “ncomé which ’

_’amployees, including womé’n, sinag it beat .serves o%erall employee

p’!

3
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voluntafy disabilities?? In addition paying disability benefits
& fotupregnancy fioses a significant problem of control of abuse. *
The availability of pregnancy disability benefits'has an in--

“evitable tendency tchause departure from work before actgal

disablement.: Such early departure seems *fess likely to occur

where no benefits are available. gimilarly, after delivery, the

A
3

availability of pregnancy disability benefits has a tendency to

1

prolong the absence from work beyond the period qf actual dis- -y
. - . n
ablement. . . S

§ 3

%

There does not&appear to Be any feasible médthod of o« ¥
policing a pregnancy disability system _ and preveﬁting abuses.
The experiences of emplOyers in stat@which require ﬁregnancy
disability to be treated in the same manner as all other dis-
abilities (New York, for example), indiqqtes that physicilans are
simply unwilling orsunable to exercise independent professional
judgment as to the period of actual disablement Such abuses
lead to enormous increases !h costsﬁand in the long run, can . Yﬁg

only serve to diminish benefit levels for all eqployees

Fifty Percent Of All Working %
Women Who Give Birth Do Not
Return To The Workforce

¥
Most employees who become temporarily disabled becaud¥ ’

?

of sickness or accideht return to work once 4hey have recovered.

An employer who pays out benéfits to a disabled employee can

~ s 7 ")

) A

O
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normally expect to be partially ZOmpensated fo&ﬁhis 1.nve<:t:men!:
in that the employee, wit:h a]& his &% her experl.enra, is lxkely
to return to .the employec, g workforce. « Where pregnancy is in—
\ » volved “however, '&e pattern is somewhat difgnrent: Only about
| 50 petcent: of alkl emplo*ees who leave emﬁoyme as a result of
pregnancy return to Ciﬂwor%orce wh&i they arﬁble It is
&believed that this grceﬁage 1s €@Ven higher in,';,et:afling Thus,, ,
the proposed legislation may re@st\icd],ly be viegg:d as m&dating
3’% the paymeht of severance pay to t:he ¥ge proport‘xon of employees 1
| whe do ‘not return t:o‘ work rarh‘er t:h:n pro g temporary d].s-
ability benegits. Providlng;such a windfali’ﬁor the pregnant
emplo”yee who does not: planito ret:urn to wg‘ck ‘urely does nothing K
to carry ou!: the recognized purpogs of gisabihbt:y benefits and
is, indeed, inconsisteét with nas:xonal population planning ob-

- Jecdes. And again such a misuse of the ;ystem can ¥nly*serve

1]
in the long run to limit 6t:~enef’:lt: lexels for thoge who suffer un-
]

. EE

expected involuntary?‘disabilit:ies ¢
. . . lg{. " L3 » . . k2 ‘
B Passage 0 'I'he :Proposed Amendment N
! o ‘Will clliFAs A Disingcentdve T3 . ©
#. . Regpil To Provide ¥nd Improve .

Disability and Medical Benefits

o \ : i \Y
. The passage ofr t:he pr.oposed amendment: will, as not ¥
k<]
& a2 require all eualoyers to C‘Ljeat:-pregnancy re%ed disabili%esdn
. . ks
ﬁ“ precisely the same rashggd‘ ‘as they_ treat other téﬁ':porarv disabigs

* ¢ 1iries. While proponents of the amgpdment may befifexe that passage

o %
’ o F
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wili simply cause an‘increase in benefits for women who give
birth while in the Wbrkfotce . with no impact upon$overall levels
. of disability and med%bal benefits the Facts of business life
make this an unreakistic expecta;ion, patticularly.in the retail
induetry » With a wotkfotce comprised of at least 80 percent
(women many of whom are of child- bearing age, it will be extremely
co§tly’for many retailers to provide benefits,éot pregnancy-
m&elated disabilities. A reduirement that pre&pancy-telated dis-
'abilities be treated in'the-same manner as in;oluﬁtary disabil- ?
~iries will have the inevitable effect of tetarding improvement

in overall disability and medical benefit levels

. -

;fQuite possibly, the high'costs will compel‘some ?Ltail-

e;s to lowef piesent levels of bene?its.' Of course, one version

of the ptoposed legislation’ contains a pravision which aﬁpeats
o be d e s i*g ned tto prohibit employers from re-

ducing any berfefits as.patt of a plan to come info compliance
.with the legistation. This provision seems to be particularly
bafsh and unjustifiable. It would penalize mbst heavily those
employers whq‘in the past have been most generous in their
vcovetage of involuntq;y disabilities suffered by men and woten
‘alike,' It wignt also be construed as prohibiting any benefit
modification; designed to reduca overall benefits cdstsyofy;o .
. restiict abuse ot benefiL ptograms With or without this par-

i) s

ticLlai provision the proposed amenament seems destined to
. .
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bring abbut "equality" of benefits by deprivins ‘all employees of
%roader protection against 1nv01untary and unexpected digabil ¥ -

- ities. R +

- £ .

The Proposed Legislation Will Result In A

Grossly Inequitable Distribution of Avail--
able Benefit Dollars

Benefit packages ar normally designed to do the most’
”

3

good for~the most peopre,.chhisuent with the\emplqyer s own
1eg'1ti.mate needs. "The passagé of this amendmeng would megn e,*

- ipe;manent behefit imbalagse ;n favor of women of'childibearing

“.age. The Experieﬂce og\the Ge&eral Electric Company. described

hiin icn)b:tef to*the Supreme Court in tba Gilbert case provides

" p some aober;ng g;od for ;hought General Electric has long pro- -

N ; vidpd its employees with a’ broad benefit package Included

' within this package is‘coverage for almost every conceivabie
temporary disability, with tht exception of those related td

- pregnancg. Nocwithatanding the exclusion of pregnancy from

. +coverage, General ﬁlectgic's average cost per insured emplpyee
of total benefits paid uhder its disability insurance progcam
was $82.57 for females and $45.76, for males in 1970 and $112 91
for females agnd $62.08 for males. in 1971. Moreover, General
Electri: ‘estimated that "were a full pregnancy benefit,to be
provided, the cost for the female benefit would be ‘300-330

percent 'of that for the male benefit
o . »

iy

A

. 2?(;11 5
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There is E”lerious queétion as to whether such a dis-
parate apportionmenc og available benefit dollars would serve

the broader public interest. The proponents. of the amendment to

" #Pitle VII have ignored the substantial equality of treatment

. #B=-6R0 O, 77 - 18

'whicy exists in present benefit plans, and have sought to substi-
tute:a system which ﬁill create a marked imbalance in favor of a
particular segment'bf the workforce. While we believe that ‘such
legislation will adversely affect employees throughout the work-
force, we must point out that the. impact i3 most severe in re-

tailing where the proportion of women of child-bearing age is so

high.

bonclusion

‘ The préposed amendment seems to have been drafted
without sufficient consideration of it; implications in terms of
the purposes of disabjlity benefits and an equitable distribution
oF available Eenef%t dollars. There are significant reasons for
believing that the proposed amendment is not in the public incer-
ekr. We subm%t.that the propog:d legislation demands exhaustive
study on a cost/benefit basis before the Congress can come to a

reasoned conclusion as to whether it should be adopted.

T w - >
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FEDERALLY EMPLOYED WOIIEN
MWMWMEMNMWMMW

NATIONAL PRESS BUILDING, WASHINGTON, D.C. 20045 -~ -
Tels (202) 636-4404 " . Founded in 1968
TESTIMONY df PADERALLY EMPLOYED WOMIN, IK: by PRESIDENT, MAE ' PP
WALTERHOUSE MEPORE TAE SUBCOMMITTEE GN B{PLOYNENT cmnmmmns L e
of the nousx oommn ‘ON EDUCATION AND LABOR. A S " o '
o T
Hr. Cheirman, se ?ruldcnt of Paderelly Bmployed Women, Inc. -- bntur known . .
e : 1]

. as IW ;> I am plassed to Have this- opportunity to mrcn our -tmog l\lpvort for )
H.R. 6075 vhlch sasks to amend Title VII of ths Civil nghtl Aqt to. prohlblt eax . .
ducr!umnon on the basis of prlgmncy . < ;
PEM, en organization to promote opportunity end oquluty !or voun in govern-

ment, has « fest growing ntnblrlhlp of women employed !n the !cdnnl sovnmnnnt,

wmany of whom ere of childbearing ege. It is our b-luf thet this lngul-uon vhsch‘ .

.

hu Yesn coeponsored by more than 90 members in the House, u vltll to ovcrturq, the

Supreme Court's dnc!'uon on December 7, 1976 in the cese of w}_ﬂmﬂg . -

Company. The court held thet im thll cun working women disabled by pregnancy or -

releced conditions ers not entitled by law to receive temporsry diubllﬁy con-
’ ¥ ’ N
pensstion. Y &

Ylt. under GE's employee plen, e male employce could be pefd up to 3150 per : . Ty
wvesk !or medicel disebilities for elmost eny conceivable d!ubllny !ncludlng sex
change operstions end hair trensplents. The Supreme Court decision is ‘ .hock and v
& graat d!uppolntndnt to women, sspecielly those working women of childbearing ngl
who may be forced to go on lnva vlthout psy for childbireh or pregmnqy l’llltld
»

disebilitice. , - ~

Thie daecision is aspecielly injurious to low-1ncome workers who. are etther
.2
) sole eupporters or whoes families are denendent upon the wife's earnings. Due to
- the court's ruling, tn many ceses hm!lln may be forced to go without necgesthiee’

ar Il)' be forced to receive public essistencs. Further, if women know thet pug!uﬁcj -

vlll meen a loss of needed incowe, they may choou to have en lbortion u an lltn'npuiu

O
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. Women no longer work to provide the family with 'pln money'' o In todny 8 .

] economy, many women york becnuse they, must do 8o in order to keep pace vlth oql'

escalatlng rate of inflntlon In fnct, 70 percent of all worklng women are
elther '!ole \.'age earners or are mnrrled to men who earn less than $7,000 per
yenr. There nr; more married and unmarrled women in, ‘the lnbor force today than
ever before. More than 39 million uomen are elther worklng or seeking work and
nlmost 670,000 nré Federally employed !:o'mEn It is a‘my(th ‘to belleve that once a

woman hns a baby ‘she smys home Rather, women "ﬁnanclally need to. continue working
}fter a chlld is born in order to support themselves and t.helr families.

Studies have shown tﬁat the cost of providing wom(.n with pregnancy benefits
Arq fa.r £rom proﬁlbltxve,' 1f the. dlsﬂbility per‘lod is defined as the time when

womcn sre medlcally cert'if.ﬂed a‘s, unablc to uork for 95% of—wnmcn, this disabilicy

) perlqd would 109( onlv‘6 wceks nr less., From figures supplied’by General Elcctrlc,

ERTENT blx ueeks of bcnef}is had been paid by GE in 1971 and 1972 to all pregnant

“

i ' . oyt 'q' . .
women, the inq‘rcascd QoS[ would havu becn less than two-tenths of one per.cent per

L

DU K s
: hour 1n labot\ Cns[s o L . ’
B \ . .

;' - Further. accordlng to fig‘urcs bascd on- ac'(-uarialjevxdpngc supplied in.tha’

‘ Gilbsﬁt :ase, pregnancy bencﬁtts uould end up costing U.S. industry less than®

[y

150 fnilllon morc a year, ir\clydxny, lheLch[ that 60 percent of all women,
" \ .l

emptovees who are covered er lffcnporarv dﬂsabhlly plan may be already receid‘i,a : T

.t‘
vent o.t‘ prcqnane\-rcluedhdlswh) ey,

ér i
lsio'H 1n th Gilbert case rujecledﬁe ananimous opini¢ns of
: - we

¥ <
qplch had pnvmusl\ hedd thar scrimination "on the basls

~e B b S
almi\natlor\,é\‘\: violntim@?&f Tnle VIT of r.h9 CLvll ngh;n
s B g?“ o
hé“ﬁcc.&s{(cn ovc’rrulcs_‘&m 93\‘ lines on employmenl
A Ao - :
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s
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. v
practices ralating to pugn-ncy and chtldblrth. requiring that any pregnancy-
r-lnted dtnnblllty be treatad :he asme sa any other temporary disability with
respect to the provillona of atck leave benefita and for all other job-ralated
purpoaes. -

Due to ‘the previous palllgl of leglllatlon in Congreas to eliminate gex
: dlnqrtminntton in employment many women have been able to obtain carear lével
. polltlonu in the government and private Wdustry, {n vhat once were male -
dominated professions. Congress must now gee to {t that women can continue to
be guaranteed equal rights under the law.
The court's decision in the Gilbert case i{s not only a setback for working
women in private i{ndustry, but in the government as well. If Congress fails to
«  enact vftal legislation to overturn the court's deél:xon, I am afraid that
employers in both :he'publlc and pflvate sectors may ffel that they have the
go-a&head for addltlon;f dlscrlmlnhtory practices based on pregnancy and other
ne;—relnted issues without fear of violating Tltle‘VII. .
. To abuse the present law protecting women and minorities against discrimina-
tion on the basis of race, sex;, religion and national origin in every.aspect of

employment would be a deyasta:lng setback to the healthy growth and development

of civil rights and women's rights in our society. ,

Thus, I urge the early passage of H.R. 6075 in the 95th Congress.

Fe

(N
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.. STATEHENT TO THE HOUSE EDUCATION AMD LABOR COHM!TTEE
BY THE LEAGUE OF H(HEN VOTERS OF THE UNITED STATES

oy

;;'. ’ ON HR 5085, TO AMEND TITLE VII OF THE
e

CIVIL RIGHTS ACT OF 1964

The League of.Women Voters of the United States 1s a volunteer citizen
education and political organization of 1 350 Leanues with anoroximately
137,900, members in 50 states, the District of Columbia, Puerto Rico and the
virgin Islands. Since the early 1960's. the Leaque has suoported orograms.
and policies to promote equal emoloyment opportunity. The Léanue proaram
explicitly supports "federal efforts to oreyent and/or remove discrimination
in education and employment and housina." The Leaque recognizes the relation-

_ship between émployment policy and welfare, snd sdéports exoanded fob oonor-
tunities as an a]ternative thihCDme assistance. In addition, we haVe acted
vigorously to obtain passage of the .Equal Rights Amendment in order to
spgcify seﬁyal gquality as a constitutional right.

. | : | . N T Lo

The Leaaue of Women Voters strongly supports HR 5055 a bill to_amen; .

" Title VII Gf the Civil Rights Act of 1964 to define sex’ discrimination to in-
clude discrimination BasEd on preanancy or childbirth. The bill, a“response

to the r!gent General Electric Co. v. Gilbert decisfon by the Supreme Court,

] JQd require employers to treat preanancy-related disabildties the same as
* W . ,
\ ) o, . . {

Q
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" all other disabilities in disability insurance programs. HR 5055 will provide a

specific statutory basis. for(uhat was, unt11 the Supreme Eourt decision,

°

a poliCy & the Equa] Emp]oynent Oouortunity Commission, which considered

exc]usiOn from hirina; comnléte or partial denial of frinne benefits, or

discharqa because of preanancy Huvloiatlon of Title VII of the Civil Riahts

Act, This.interpretation of Title VI{ wad upheld by all six of the courts
) .

K3
of aponeals which considered the issue.
: . - N

. No current federal law specifically prevents orivate employers from
discriminatinq on the‘ba51s ‘of oreanancy. As thousands of comnlaints filed

by women in recent years with the Equal :mn]oyment Nnortdditv Commissibn
F’ . ‘ ..
.demonstrate. discrimination on the basis of. oreanantv cnnst1 es one of
R .

the na]or obstacles to equal participation in the marketnlace by women.
Often, women are fired or required to take fixed maternity leaves as soanas
an employer finds out a woman is orednant. Often, she is not rehired after

the birth of hér child. If rehired, she may be reinstated at a lower iob or

salary level. Or shé may. 1ose. accrued seniority, which means she will be laid
; : u

off first and will also forfeit retirement benefits. Discrimination based on
. - P

pregnancy is especially cruel since it leads to los§ of income when a” family

o n: B

needs it most. ' IS

Accordina to the Health Insugance Institute, 63 percent of emoloved U.S.

civilians are covered by a nonotcuoational disabilitw insurance nlan. Onky one
. - N ,

sixth of these plans are estimated to include some cgveraae for nreanancy-

related absence from work. Even those plans which do cover nreanancy often
timit coveraae or prov1de smaller benefits for maternity than for olher disa-
bi]ities. The hilbert decision aives employers the no ahead to dron coverage

,6f preanancy and child birth based on cost*considerations alone.
] ) ki

kg
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The Gilbert decision seems to be.based on the myth that working women
can depend on the;r husband’s income, and partic\pate in the labor forre on a
temporary and marginal basis. But acﬁﬁrd;ng to statistics collected by the
Department of Labor for 1974.‘70 percent of all working women worked to
provide financial support which is essential to.support “their families.
Over 15 million women workers were single, divorced, separated or widowed.
In 1975, 13 percent of all fam|lies were headed by women. Half of these
women worked, ‘and their family's SUrvival and, well be1ng was.entire]} depen-
dent on the woma?* s earntnés. Moreover.,3 1 million working women were :
married to men with incomes below SS.OOQ,\n 1974. An add|t1ona1 6.4. m|l11on
working, women had husbands with incomee_petneen $5,000 and 510.000.“

in nearl§ half of all families with both spouéeé present, both huepand
and wife worked. Nomen antr|buted approx|mately 27 percent of family income.

-

Women working year round fu]] time, contr1buted two Pifths of fam\ly income Y
®
-And 12 percent of all wives who worked -~ 2.5 million women -- contrjbuted

-

half or more of familytincome.

- »

1Y .

® .

.. The financial centributions of working wives are of critical importance L
- . . N

» -

.in raisihg family incomes above the poverty level, and in raising low ingome

familjes.to'middle income levels. Only four percent of all husband-dife families ,

had incomes: below $5,000 in 1974 if the wife worked. Thirteen percent of two-
igartner families 9n whith the wife did not work had incomes below $5,000 in the |
same year‘ ' r ¢ .
h, /\

Thus. the effect of the discriminatory employment practices upheld by
the recent Supreme Coyrt dec15\on will be felt not only by working womén them-

selves, but by the millions of, children and men who de@ the working woman’s
¢« .

income.

° .

. . 55'
¥ . . A ¢
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The League aQrees.with the EEOC, the Gilbert plaintiffs and the courts
of ‘appeals, all of whom reasoned that exclusion of #isabilities associatediwith
'. oregnancy under a disability insurance plan violated Title VII because. it
. subjects only women to an additional‘substantial risk of total loss of income
o:e.to'a temporary medical disability. If HR 5055 is not emacted, current
‘employer policiesfwill force too many women to ohoose between having a child
and‘keeping their‘job. Job loss dqe to;pregnanc; will force other women to
;esort“to welfarefin order to provide for theirvfamilies.'
: l-; ‘ , » .
. ‘ Discrimination‘because of pregnancy -- or the ability to become pregnant .--
* has served as the ba51s for employment discrimination against women for decades
o Failure to enact legislation specifically prohibiting employment discrimination
based on pregnancy will be a major step backwards in the effort to achieve

1 ) .

economic equality for uomen

. -~ N
< - -
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AMERICAN PUBLIC HEALTH ASSOéIATlON 3
1015 Eightoanih'Stest, NW., Washjnglon D.C. 20036 « (202] 467-5000

GEORGE PICKETT. M.D. M. Pl Mﬂdsm R

april 20, 1977 C L

The Honorable Augustus F. Hawkins
Chairmanh, Subcommittee on .
Employment Opportunities
4 B .346A Rayburn House Office Building
. Washington, . D.C. 20515 )

~

.

\Dearlchairman Hawkins; ‘ . . ’

. The Aflerican Public Health Assocxaﬁion wishes to submit a
statement for the hearing record in support of H.R. 5055 .,
which prohibits discrimination based on pregnancy, child-
birth or related medical conditians.

We urge Congresgs to act promptly on H.R. 5055 and vote i
favorably for its adoption.' Thank 'you for ypur careful - '
consideration of this testimony. -

Very truly yours,

President . ’ e ”
Enclosure ot
. + .
x, ¢ '
L}
. N
y /\
4
N .
R
. -
. v ¢ .
-
¥ J ’
e
A Y
. - N
[
. .
- . .
.
- . o
[
‘ ° '
- . " -
, i) ;7,
- L 23 .
.
, ! ' ’ s ¥ !
- ‘ EREN .
R . 3 Y

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

'H.R. 5055 :_Sex_Disqrim4nationQ9n the Basis of Pregnancy
COmments of the - :
AHERICAN PUBLIC HEALTH ASSOCIATION . )
. ', - 4
Presented»to the
o, Committee on Education: and- Labor .
Subcomm;ttee on.Employment 0ppor£unit1es .

R I ki (A !

’

The American Publdc Health Assocxatxpn supports H.R. 503% which ~

.prohibits discrimination based on: pregnancy, child birth or
related medical condityons. This, regaslatlon is nécessary to" ,

)overtutn the recent . Supreme Court decision in General Eledtric

) entirely in employeewirsurance plans.. . - <o

v. Cilbert which held that it is nog;sexedlscrlmlnat;on ‘with-
in the meaning of Titlé VII of the-¥964 Civil Rights Act to
treat pregnancy and related dlsabllltles dlfferently than - *
other .temporary disabilities or exclude them from coverage

A

The proposed 1eglslat;on properly amends the definitio
-gex discrimination in employment under. Tmtle VII to in

- discrimination "because of or.on the basis of pregnancy,\child-

birth'or related medical conditions."” APHA feels that‘w e
who. dre pregnant should be- treatéd the same *for all amploymn x
purposes as other petsons who are not pregnant, butldhouaquqimlr N

- lax. in,thelr ablllty Qr inablllty to work. To deny covgrané for-

- pregnancy-related disabilities is to deny the fact that

these ’
$00; are medical disabilitiés requiring.an absence from MOTk |

and loss of pay. Additionally, .it shoulqd be realized that' .
refusal, ‘to recognize the disabilitiej accompanying normal '-,
‘childbirth is frequently accompanied by a denial of any -
pregnancy—related dESablllty, ‘intluding complxsatlons of s

‘f\ Pyegnancy s miscar, ge, and dxsqbllltles whlch are triggered '

or exacerbated by pregnangy. : . .

o
- -

Most women, like most men,” work- because the economlc wellbelng
of their families depends upon ‘the income they earn. The
refusal to cover pregnancy dlsaggﬁzt;es i% spartjicularly dis-=
crimlnatory in the case of bcon cally dlsadvantaged/ﬁbmen,
someé ‘of whom will be disabled by pregnancy and must stop,

" working and will thereby suﬁfer {oss 3{ vital ingcome. Other -

' women may be placed in g pos:.t:.on ashe
)

e -they may be farced,
td choose -betweerp the efonomic welfare pf their fafmilies and'
the healtn Ra wellbelné of their child ox’ thémselves.

Evidehce does not support tHe conteéntion of some that preg-

nancy is. a voluntary condition -and need not be treated like
other disabilities.  Charleg F. Westoff reported in Science,
"Vvol. 191, January 1976 that 43 percent of the total births
to married women in the U.S. during the per;od between 1966
. « ' !' o : - , TS
i . " , .

)
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: - "4 . . " ke

' and 1970 were unplanned. These figures do not accountﬁ‘%g £
births to unmarried women which one may assume may inﬁ% LY
a higher percentage of unplanned ox unwiied \p\egnanch\ IO QLT

The purpose of a disability plan is-to provide ‘Job securitﬁ__\-;i, .
_and protection against loss of income.due to temporary dis-ﬂ'_‘}‘u&
ability. To exclude from this protection a @isabling con- '

dition which biologically only women can encounter is to

treat the working woman differéntly from the working man ' '_.-'"ﬁ"

because of-her sex. Such unequal treatment shduld not be T

condoned by Congr,e,%n,;u.,". . - P s
T TVERT . “

" APHA urges Congress to Act promptly on H.R. 5055 and votg: %

favorably for its adoption.
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‘Washington, D.Ci" 20515 ) CF

- S

’

s " NATIONAL CONFERENCE OF CATHOLIC BISHOPS *

BISHOPS' COMMITTEE FOR PRO-LIFE ACTIVITIES ‘
| 1212MASSACHUSETTS AVENUE.N.W. = WASHINGTON, D.C. 20006 ¢ 202/858-6673 Y

'
.

April-19, 1977

Honorable Augustus F. Hawkins ﬂ!
- chafrman, Subcommittee on i oo
. Employment Opportunities - . - e
_B346A Rayburn House Office Building .5

Dedr Mr. Hawkins:
' - IO : ¥,

I-am writing to_you on behalf of the U.S. Catholic
Conference in regard to the pxoposed amendment to Title VII .
of the Civil Righ€s Act of 1964, "To prohibit Sex Discrimina-
tion on the Basis of Pregnancy."” ‘
. 'y . L 3

The issue covered by this amendment, providing disability
benefits to a pregnant woman to assist her in carrying through
her pregnancy and in giving birth and immediate post-patal
care to her child is a matter of social justice that has im-
pacﬁ not only for pregnant women, .their families and cﬁaldren,'
but also for the entire society. The welfare of the famigy,
and especially mothers and children, is enhanced by programs

< m ring proper medical treatment and care. In fact, a sys-

O

ERIC

Aruitoxt provided by Eic:

6f family allowances, ooupled with a national health pro-
gram would provide the larger context for maternal and child
health carey which would algo insure disability benefitg for

women with problem® associated with pregnancy and for)birth

and immediate post-+natal’ care. Such'a program respedts the
dignity and well being of women, and also the value and wel-
fare.of ‘children thfoughout the months of pregnancy as well

.as after birth.” Particularly at this time in history, when
the new medical speciagty of  perinatology is openiﬁg SO many
- new avenues of improving the outcome of pregnancy and insur-

ing the safety and well being of pregnant.women and their
¢hildren duripg pregnancy and in the months immediately after
birth, this pation should provide a far broader range of bene-
fits. . L v . - ) &TJ !
. The approach in this legislation is admittedly much nar-
rower. It simply asserts that:refusal to provide disabiliti
benefits for pregnangy is discriminatory, and it thus requires
employers to provide such benefijs. -Thisfnarrow approach
fails to p{opgrly address the needs of women and cpildrenm

X . s e . . ® . Q-..
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. * Rnother wdaknesas o£=th$}proposed amendment is that it
implicitly provides the same disability benefits for elective
abortion as for pregnancy care and birth. There is no prin-
ciple of social.justiée or_ human rights that. justifies elec-
tive abortion, whigh currently accounts for, the destruction
of more than .one million children each year Nor is there.a
theory of civil rights that allows anyone to -unilaterally
take any action that violates the rights of ‘another.living
human being. . ' \ hd
: ‘The necessity to support the well being of mothers and
their children, along\yith the concomitant necessity to pre-
tect human life, prompts us to suggest the adopti of languade

which would give affirmative support to both of the values - -

and to the welfare of the family as‘a whole. Thg suggestion
we propose~is ms follows: -k ’
. w

Be it enacted By the Senate,and House of Representatives
of the United States of America in Congress assembled, .
That Section- 701 of title VII of the Civil Rights Act of’'13964
is amended by adding at the %na thereof the following new
subsection: ) ) tee ® . .

. "(k) The terms 'be@a’%é'of sex' or ‘on the basis of sex'
include, but are not lf'fgﬁi to, Hecause of or'on the basis
of pregnancy, chilgm;?fd&,related medical conditions, and
women affected by pregha

lated purposes, includ (:gceipt of benefits under fringe
benefit programs, as other persons not so affected but similar
in their ability or inabifity to work, and nothing in section
703(h) of this title shali;be interpreted to permit otherwise.
Neither 'prégnancy' nor 'related medigal conditions* as used
in this section may be construed to include abortion.*

This suggested addition is necessary to protect Church

-agencies from being forced by the amendment to support or pro-'
_yide abortion services in violation'of our religious tenets

and conscience convictions.

Sincerely,

ar¢y; childbirth, or related medical - \
-conditions shall be trggggdvthe same for all employment-re-

-«
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., AMERICAN MURSES' ASSOCIATION e R
o

Statement On a

H.R. 5055, amending Title 7 of the Civil Rights Act

Providing for Disability Coverage' to Pregnant Employees

April 20, 1977 |

To

JEducation and Labor Committee

. U.S. House of Representatives T
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Title VII of éhl Cﬁgl M.ﬁu Act of 1964 guaranteeé .equality of ¥ B :
Y. ‘
jvob opportunity and conpenution without rggard to the ui of the job .
abplicant or job—holder. '!et ﬂl Supreme Court, in ‘General Electric V. &

Gilbert held that an othervise comprehensive employee disability benefipa

plen could legally exclude ﬁregmncy benefits. The GE dec.ssion not only . 5
~ thwarta the baaic purpose of Title V.II, but also disregards ti\e.‘pregnant - \
woman's accentuated need for an adequdte income to 1nsure. good health ‘
for herself and for ‘hler child. R i , . : ,
The moat vemarkable trend Un the US labor force during the pgs.t : .

- . : ) .
several decades haa been the increased par&icipaltion of women in the
- labor force. During the past fifty—five years, the ranks of vcmetr’ ’

vorkéra have increased from-vbnly oue out of five to two out of five of
.r }

all vorkers. Hq‘l:‘while, the Department “of hbor points out that 582 of

these working wqmen are mrried. The tverage birth rate 18 1. 8 chudren.

These sutiatica point to an lverage of approxinately two interruptiona
a
of the ‘typical married woman's vorking life oh account of pregnancy.
. . - 4
lnsa of {ncome on account of pregnancy ~ effectively c]faes the '

woman off from equal access to employment qompensation. ig contravention

of the spirit of the Civil Righta Act., BN

L@ ~

N i VN ,
Women, .whether married or aingle, Gorkfd‘h: of economic necessity,.

snd the loss of their income works a hard'st{'i.'“:;of enormous magnitude, ',""‘x ‘
S . e s
Working wives contributed aboyt one-fourthsof total family income in 1974; : el

'mhong women who worked full-time year round; the contribution was nearly.
R
Y

O

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

t.vo-titth-. ) lnuuunce schenes blch upon?,thq psﬁmntion tha: mle

' incoueu ‘lra the -qlg nourco'ot £gn§1y, c%ic Sisurﬁy are anachronistic.

- l'urthemte, even it 111 pregmnt ma fg gnnen coulu count”on their y

huoblndl tor Einancial aupport, i‘here \iould &till be 16 million working

woizn who ue single, divorced ot Hidowed and who annually account far

% :
101 of 111 bi.tr.ha. . ’ . o

L Inluft'icignt income during pregnancy may impact on the health of «\
§ .
! the-qother and uI.tiiur.ely on the child in any or all of several’ waya, .

e eldn as undesi:;b].e a8 tha otheta. Lack of pregnancy benefita restricta A

.ur.eml a:cuu :o yinl nutrition and' healr.h care, each increaaing),y )

ot a .

* e:pensive connoditiea The .l,nck of benefits would also encourage Che
pregnint woﬁin r.o continue working J.uf.e into her pregnancy and to’ ref.um

r.o wo:‘k as, s'oob as poasible thgr giving birth, regardless of the

e )hh].f.h nnd *ociaf conaequeng‘:ea of doing 8Q.. . ; ’ h T
o L A . B
S 'y . ?. N c. '}",
T o Although gtegnancy !a. for the. nos; parr., ‘a normal phyaiological
. * procesﬁ 'ﬁf. doea place r.hb. \v:oman 8¢ body and functiona inr.o an altered

. .

‘\*.‘.

alf.lf.a. Thé‘se phfaiblogic changea placg ufresa o - the woman which in

LA r.um.un ‘gffecr. he; energy 1pv¢1 and l&aith s:u:us Her abili:y to

- @

- &
' -*min‘:‘in'ﬂi hea?y sca:e }a negptively: influan.ced. unlesa proviaiona are

s

. -'\'

T ndq‘ for the a ailahiiity‘of resr. .ddequace nutri:‘ion. and prenatal‘ ,
.‘ “ .‘ ! : . 4 - . . . . .
PR '-”‘m S .
. - c - ‘ )
3. rOne of the mqst EBifling complicuti:ons th{:h can occur r.o hef la a
. i ; .
:?;r p!:mtum bitth. W.cl!, ove.r fifty percem: of these pre ter’ «births havn ’

o Lyt
3 mo lefinite ;ause, However, recent teeearch bof.h in human xnd animal
B - ;

o :
’Q‘«‘q nodel'l supports the/:elationahip of maternal btreﬁs f.o p‘tematute deliv- N
! 50 . 2

,,_a_rie.p. Addifionul: oonplications which threaf.en‘ the pregnanty-oucaomea -

v . Y

- . v o s . «

¥




8, cardia‘c probiems. toxemia,

o : .
complli_catioun reﬁuire not only
restrictions on the woman's

1f ud@&mte ‘care and provisions are not made
y e 3

s . ke

childtép. ’l'he fﬂsg%ur u(@kq a{ter delivery arée a crucial time for
s

developixng a.hg:lth-y, m'otba'z'ﬁsmfd attachment. ' One of the critical

’

% n, research in first animal and now h\nnan‘ models
with early separation " abuse and neglect of me

2 erefore it is imperative that provisions be md&
': <! i

' .
;' 1psure ‘L‘Re mo;her g presence with her infant, while at r.he same time

: Eontiuuinﬁ the Wntial support previously available to her.

PRl

'4_
S thqéimg and nécessary support to maintain her healr.h status, nurture

. ’
- h

°tf g.hl.ld’ gnd assume her new role. Certainly r.he statistics from these

Denmark' and Holland) suggest a possible association

£l

to the public can only‘be increased as the health of the

th r.qgglor baby declines. A mother uho is put at risk because of

doi

]
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d ' : ’

ur'@"euu!sh conditions in her cnvirb_nne‘nt has an increased likelihood of
N ' .
complications to her health, and there is ea\ul or greater damage to the

fetus. The impact of these accqm'nlatins disabiltties pave gr;ve economic

, .and h m .vitarhn q! for our society.
Title:VII of the Civil Rights Act of 1964 as presently drafted
: . . P
allows e_mploy‘é_rs to digcriminate against working women on the bas;g of
the noml'fph.ysioibgicgl state of 'pregnanvéy. This is una&;.c_eptable. .
ilin;:e 1‘: con:‘nvene- :he'hpirirot the Civil xugt.m; Act and limits the )
pregnm.'\t woman's acceas to needed nutrition pand health care. N

A i  OuT

N

&:.oncem is for all of society and for the 900,000 registered nuraes

‘preaen:ly'employed.. He;urge the committee to act favorably‘on HR 5055.

'
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"".‘:"..:::::"::"" ' Connmg of the Hnited States it

Tonsveces, (208) 3385-4107 CoMMITTRE:
~ Touse of Representatibes - arenormATIoNs

_ Washington, B.C. 20515 - .

© .
v S © Apntl 18, 1977

. - v

The Honorable Agustus F. Hawkins 4
Chairman, Subcommittee on<Employment Opportuntttea
Koom B,346A ~
Rnyburn House Office Bulldbng . N “

Dear Hr Chairman: .
N 4

Encloled pleue find a copy of a letter to my office from r,he Msgr. Leo

Battista, Diocesan Director of Car.hol.tc Charities of the Dloceae of Worcester,

Phu&chuletu, expressing opposition to H.R. 6075, a Bill to Amend the Civil

Rights Act to Prohibit Sex 'Dlgcrtmtnar,lon on the aaata of Pregnancy .

I believe the potnr,u rnued by Msgr. Battista are worr,hy of conatderattonx f

by your subcommittee dusing deliberations on H. R. 5075 I understand that’
the lubcomlr.r,ee held one day of hearings on April 6, ‘and that you expect

to HE holding further: heartngs soon. I would appreciate you including Msgr.
Battiscald commentg -as part of r.he record a‘% that time. .

Thanktng you for _your conatderatton, I am

N Sincerely, -
o
* - /
€
SHPH D. EARLY '
Member of Congress
v
) AN
JDE/pmf .
enc losure
! 2
’ ' ' .
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"' CATHOLIC CHARITIES OF THE DIOCESE OF WORCESTER, INC.
’ " 36 Vernon Street, Worcester, Massachusetts 01610: (617) 798-0191°

1Y . S .
March*25, 1977

.

The Honorable Joseph D. Early - . . '
1033 Lonqworth-Building "
Washington, D.C.

. .Dear joeb

Thank you very much for forwarding to me,
following my telephone conversation with -Karen Lieberman
. rof your Washington Office, ‘tHe material and the "Dear

' Colleague” letters dealing with the area of family
planning. I know that presently this.bill has no number
‘and therefore can only be referred to under that heading
so that you will be familiar with the material. '

_ The conteWns thatsI have are th% following,,
and I would like to share tHem with you so t you might
more fully understand some of the ramificatichs of this
legislation. . :

My concerns are‘tw%fold: (1) the language on

- page 2(1) (B) - "ab:apt from work because of* pregnancy
disabilities on ter and conditions,” etc., and on the
same page (2) (B) - "incuryed for medical care required

for pregnancy or childbirth, or ‘complications thereof;"
apd (2) the vehicle that the legislation would use is
toércive; e.g., .the denial of certain tax benefits,

. ) In reference to the first: pregnancy being de-
fined as a disability automatically incurs the responsi-
« ‘bility ‘to treat that disabi}ity4with appropriate means;
in this case, coveging abortion, since abortion is an
acceptable means of treating a pregnancy in current
government regulations. ' This, of course,, is due tos the
Supreme Court decision which gives a woman-a constitutional
.. right to choose abortion as the treatment, It would be
'. ippossible to specifically exclude abortion from this
:bill and have that exclusion hokXd up in court. Therefore,
as long as the Supreme Court holds abortion as a right,
% we cannot afford to Have pregnancy defined i our law as " -
4 either disability or illness. : :

K-
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It might bajinteresting for you :to know that
on the state level, the tactic which will be used By
the local women's rights groups will be to have the
phrase, "any other termination of pregnancy" deleted -
from the bill, which they feel’will placate the "Pro-Life
element in the Legislature.” Howeverp, .they openly discuss
among themselves that this, on fact, will not deter the
coverage of abortion since once pregnancy. is gPassified as
a disability, abortion will have to be covered? ‘ Since,
some of .the women from our state are working very clgsely
with Conggessian Drinan in érder to coordinate the effort
an both the state and federal levels, I fecel quite sure
that Congressman Drinan is fully aware of the ramifications
of ‘the bill he is presénting. . : { &

One more point on this aspect of concern., In my
opinion, none of the signatories listed on pages 2 and 3 i
of the Hawkins letter would be there if abortion were not
to be cpvered. . i ’

3 With regard to my second concern - the denial of
tax benefits - although it is repugnant to me to think of
pregnancy being defined as a disability or illness and
losing its traditional definition of a hecalthful and natural
state for se¢ who sare that state, it is cqually repugnant

‘to me,to thi that those who challenge the- traditional

definition would use legislative means- to do sa. To further
Ggompound the insult, it would deny certain tax é¢cductions

to those employers who-would refuse. due to their conscience
or personal decision, to cover abortion as part of ‘an existing‘
health insurance or physical disability plan. ' .

1f this bill does become legislation, the burden
will again be placcd on ecmployers who adhere to the principle
that the unborn child has a right to live to prove “that they
have an obligation to recfuse to adhere to the Tnternal
Revenue Code and claim the tax deductions currently available
to them. -

\

I would be grateful for whatever help you can be’ &
to us 'with regard to this egislation, Joe, and will look
forward to hearing from yocu. . v
. ’ ' * . -

With every best wish and my prayer that God will
continue to bless you and your work, allow me to remain

s

o

-
e

. Sincerely yoJrsp

. /\ g v . 1
’ ') , \M~g‘/\.m90
(Rews Msgr.)-Leo J.\Battista .
Dioresan Director ,
.

4
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It might baejinteresting for you -to know that
ate level, the tactic which will be used By ‘-
women's rights groups will be to have the .
any other termination of pregnancy” deleted . ot
bill, which they feel’will placate the "Pro-Life
n the Legislature.” However, .they openly discuss 5
mselves that this, on fact, will not deter the ’ R
of abortion since once pregnancy, is qtassified as
ity, abortion will have to be coveredi ‘ Since,
he women from our state are working very clgsely
gesshan Drinan in order to coordinate the cffort
he state and federal levels, I fecel quite sure
iressman Drinan is fully aware of the ramifications
11 he is presénting. . : [~

One more point on this aspeét of concern., In my
none of the signatories listed on pages 2 and 3 '
. ; : bt J L]
wkins letter would be there if abortion were not
rered. n i ’

With regard to my second concern - the denial of R
fits - although it jis repugnant to me to think of
¢y being defined as a disability or illness and
ts traditional definition of a healthful and natural
r %C‘ who sare that state, it is cqually repugnant .
thi that those who challenge the traditional -
s>n would use legislative means. to do so. To further
the insult, it would deny certain tax @gcductions ' s
cmployeré who'would refuse, due to thelr conscience . :
nal decision, to cover abortion as part of ‘an cxisting
nsurance or physical‘disability plan. ' .
1f this bill does become legislation, the burden
in be placced on employers who adhere to the principle
unborn child has a right to live to prove that they
obligation to refuge to adhere to the Tnternal
Code and claim the tax deductions currently available”

\

I would be gratefpl for whatever help you can be' &
th regard to thisglegislation, Joe, and will look
to hearing from you. . )
. v’ ' - . . . -
With every best wish and my prayer that God will
» to bless you and your work, allow me to remain ‘
Sincerely yodrs,_ '
" AN ' . .
') . \Vv\éA‘ W ’
(Rews Msgr.)-Leo J.\Battista . ¥
Diocesan Director,
* ’
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to be receptive 'to adding &dditional benefit plans whigh would
be of value to hle “antife émployee pooulatidn.” 'As Mr. Downes v °
sxatsd in the article, * American busifnéssman may pay the
inltrance' bill but it s John Doe, his customer, who will put .
,up the money. _There was never yet an employee henefit that was
not paid for by the consumer ar large and maternity benefits

would be no exception®. - ) . B S

Misguided -legislative efforts ‘have brought chaos to the ‘employee
benefit industry in recent years. One such example is the Employee
,Retirement Incpme Security Act (ERISA) which, while well-intentioned,
‘h&s probabiy done, more to impede the growth and progress of retire-.

. ment plans than any pther factor in“the history of their develop-

ment. - In y opiniof, mandatory maternity bepefits would be another
.step in the same diraction. ! .

Very truly ypurs,

- 3 I L3
Marshall P. Stuart £ . N .
Vice President . - L . [
) . - r El
" MPS/ch . . . .
Enclosure . .
- ~ . B ’
! . ) N
. ; . ‘"
® ot
T s
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- . %
3 . *
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Pregnancy dnsabllnty pay

“is commg—-—eventually

By Po(er Downes.
Manager ol Insurance |
Amaerican Trading & Production: Corw
Baltlmon lgd

[

mme are mote equal than others”

This argument I3 based on the premise
put forward by Ms Malamud that the”
payment of relsted disability
beneflls Is a humah right. It it I3 indeed

> a right to recelve :udn benelils, then there

Fou:o‘m{o THE recent Supr
-@ Court decision that’ private employ- -

mwrdu-lkkm”lcrpmuy::‘

ls also a H duty owed by
somebody to pay for those benefits. Mi.
ll-hmud un xhaﬁ. duty welongs to

rash of .
taries have appesred. Such an sdi- |

torial vas recestly published by Ma. Ber-

_nice, Malamud, who am othar n‘ru
& member New Yock State lnmor-
- sooe Ad ‘Board and of the National

to the Dred Scott dage.

Umit
uhm in my ‘Urade. 1 bave pa:d-
ered the G. . deciaion and I intend,to'
expresa a few thoughts on the subject..
For 1t seems 1o ma that people who argue
‘on eifher side of ths case have lt‘udloully
avoided saying » faw things out loud.
The-tirst lm) t pdiht W that In the
District of Columbia and 43 of the llnlttd
States or Mn-n
13 sl a. voluntary program. The excep-

. um are Callf: -vnll. )(nv Jersey,
Ny ?ﬂl 1sland. Regardless
the

-that

ting put that a
verse d:eulon inthe G. E. case would iive
cost ag mych as $1.3 btillon in tnsurance
cokls and perhidps much more. This pre-
sumably Ls sn annyal cost. .

This srgumet falls to mention what
the textbooks. used to call the incidence of

. * taxsyon. The American businessman may
* 3 Congressional athmpts ‘in the 18308 to aply the insursice blll but it 1s John Doe,

his customer, . who, will put up the amoney.
There wis never yet an employe benefit
s pdt pald for by the consumer at
farge and maternity benefits wolld be no
aexcepion. If then the $1.3 biilion flgure is
correct, and assuming a 200-million popu-%
lstion flgure, ito pay for such a benefit
would réquire from the John Does of
this country sn involuntary tax at a rate
of $8.50 per capitd per annum. The ac-
tual amoynt pald by each John Doe would,,
ot course, depend on the actual expen-

R (nr lhy conterit of any dis-  at’ la; T ue the argument of Ma.,
ablly! many employers outside 1 >to ogical conclusion, there-
“the states can solve any prod- ‘lory., -mﬂl waylfg In eftect thal the entire -

Jem of by with 4o of the United States Das the
any ki Msability program. This, of . duly to pay a tax 1o provide ernity o

course, ls ndt !ruoﬁ every employer slnce '
many are locked into pw'lmn negotiated |
wundsr union centng in
the absence of legislation to the contrary
will still be veluy in oature in m.\
their costant’ mag - include anything the
.plonr ngress togfinance .nd the unioo
agrees 1o acompt, o

, Bare e Wk ll.lmn.annuon Hatls
discriininatory 1o, exclude materhity bene-
fils,trom & program, s it no} more discrim-
h-lvry to deprive some women from par-
ticipating in any* kindl of  program? This*

where the state disabRity program stipu-
Lstes that t shall be 4 minimum hvtl

of benefits avallabhe to all.'But in Texas!
Qne might see

mT Johnson receiving 8 etit becsuse

eflts 1o the ‘mothedk .of all children

: tmrnb'z‘;I the United Slates.

eve Lhese arguments to be cugent.
By this [ do not nreari’ thet [ am erguing
thay dlnblllly plans shoul or should not
Include ‘pregnancy benefits but rather that
withim the political proc'*let of the US.

these be has nothing to do with hu-
msn rightiaper 3¢ They are merely surgi-
cal processes which may apply to one sex

of the other, and in relation to non-statu*
lory plansdmay®oe® Included or excluded
at will. Indeed, one readly concedes that
It compulsory payment of maternity bene-
fity gives rise to involuntary taxation. then

* the inclusion of any other benefit in“s

plan gives rise {0 a public ‘contribution

whlch n uncuu & no leas Involuntary  *

"olwuh-undhu lhe G E. decision, the
matter Is by o meags done with. The
G E decision may delay matters by aome
years, but It s substantial proportion ot
public opinion decides that maternity
beneflls afe what It wants!.then it will
tind a way to get them The Britlsh end
Cenadiane, jyst to mention two examples,
taced up 1o similar problems some years
ago. In Canada, a monthiy beneflt payable
until a child's sixth birthday was psid to

_every child born except the fimt. The

amount received was declared as incoma
so that it became, In fact, part of a grad-
ubled thx. Those with a amall income pald
Uttie or no tax and thus received a smal-
ler actual benefit or none at

Again, I am not saying that this is the
right way to do things but merely Ulus-
trate the way in which such a matter has
bden handled outside the US., whether
by way of children's allowances or mater-
nity benetits For my own part, I' do not
bglieve the question of human rights en-
ters into the matter at all’bul that what
is Involved I3 simply 4 social decislon.
Proponenta of mats ty benefils are, in
tact, simply members of a mpv'ﬂ\!nl
struggling to change US social structure

N Rl
~ To sumsmarize, wh-vtonlhnmamm
‘ditura of each member of the populatior” the supporters of the slagus quo who say

that with the possible exceptiom of cer-
tain state plans, . disability programs are
voluntary in fiature and benefils may be
negotiated, granted or withheld at will
Tt is likewise pointed out tHat pregnancles
themselves represent a voluntary decision
ard thus it i3 the responsibiiity of the
parents to tinance the birih. Financial con-
siderations glay s significant rple
Opponents, of this point of vieyw sy

- that life s not like that at all and that at *

best these arguments are oatmoded Not-

a decision will sooner qr flater have to be ‘withatanding ZPG groups and their ltk,
fmade a3 to whether such a benefit (s in “-babies Will still be born However, 2 3ig-

fact a human right .nd whe the pop-
ulation at large bas the dudy of paying tor
this right. Ms. Malamud has ‘concluded ,

silicant poction of the working popula-
tion is dependent solely on its_ wages and
it 1 soclally deslredld for thebe workers

that it ls such i right but sadly
nevertheless, that Title VII of the Civil
Righta -Act_must be changed lo put the
matter beyond doubt

To my mind just sbout everything else
in cannection with the G, E. case is irrele-
vant. It does not matter what other bene-
fits Ihe plan includes whether they be

ed for the right employps, whare- cmale-oriented or otherwiss. Such Pplans

as ﬁn James, her -ngxt dope neighbor.t

might not receive agything” Or. aa°George
_Orwell” nld »al1 ‘animals oqu-l. but
%
(I ot
t : 1 e -
§ ‘.
. . w
bk . '
. N
)

may include vasectomy. pro.uleubmv
circumcision, mastectomy, hysterectomy
and tubs| ligation, but the inclusion of

to ! status they
may pbasess and not see tfudamaged wheg
giving birth o childrens To this end, it
may be argued that to aveid discrimina-
tion maternity benaflts must become
avallsbie to all and the pdpulation at larga
must be coerced Into finsncing them:

Viewing the history of the United States
during the past 50 years, | think that it
will be only a matter aof iime before bene-#
fits wilt be made available—but just huw
much time 1 do not kpow

. £

s
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Ic is reveal1ng thft the only Supreme’ Court Title VII /

sex discxxminatxon opinion, prior to its dgcisxon xn lebert

‘Y -

. v. Géneral Electric, s _u.s. ., 13 E‘EP Cases 1657, -

, (Decembe: 7 1976), 3lso focuses on an employment policy of

! lxmitxng/women s employment opportunxtxes based upon stereo— .

types of thezr mate:naf role bean 1ncompatible with employ—

ment oppo:tun}’{?/'ln Phillips v: Martin Mar}et%a, 400 U.s. 542
. ‘1911}, ﬁhe employet'theorized,‘winhoux §ho&ing any fac}ual
ot bdsis’ for ;Qch belief, that women ﬁho arg-motgers of preschool
¥ age chxldren ma; be unreliable as employees ané can therefore
" be denied emplojm7nt ¥ s ,

)

L3 ’ , ' v B
H Today, more‘than a .decade after the passage of Title VII,
women continue to suffer discrimination in employment because

of their reproductive roles. MWomen are denied jobs or hir=2
A i i 3/

into less responsible positiOns‘%eoaus” they may become pregnant.
R : o )

g . -
2/ The Supreme Court found this policy unlawful since the
employer's aasumptxong were unsupported by any evidence. As .
Justice Marshall noted in his separate concurrenge, stereotypes
of the approprxa;a domestic roleq of the sexes, although deeply
rooted, cannot be allowed to diCtate women's employment oppor-
tunities.. See also Sprogis v. United Aix Lines, 444 F.2d 1134
{7th Cir. 1971), where the Court rejected an, employer's argu-
ment that it was permxssxble not to employ married women as
fiight attendants on ‘the ground that their husbands may object

« to their travel schedules.

3/ Wetzel v. Liberty Mutual, 511 F.2d 199 (3rd Cir.’ 1975).

» '

- .
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N ,a gerxod .of eight weeks followan delf‘ery, although the

- ,womeh souqht rexnstamement and. oroduced medxcal certxfxcatlon

W

oﬁ \iemployea women' who become prggoant are often forced on

dnplaid leave at some arbitrary poxnt prior to the “onset of
I VAN .

labor The effcct of suchng mandatory maternxty Ieave policy

is to force a woman who 15 willxng and’ abie to wotk and wha

.,

;, desperately needs her, ;ncome, to forego waqeg‘ for months.

‘

‘The‘record in Gilbert v.'Genetal Electrxc amply 1llustratos ;

" the extended oconomxe hardshxp caused by such ‘employment polxcues.

\
G.E. feorced its preqnant employees on unpaxd maternity leave -

. at six mon{hs of pregnancy and refused to reinstate them.for \q

!

Jof tmexr abxllty to wqu Thus, the pregnant. employee was

forced to endure five months of lost income.

Pregnant women
o .

i
'

ate aiqo often forced by theLr ‘employers to endure diminished

jAr non-existert fnane bgnef1ts~1n,terms of hospxtalization
) v .o )

ey .
> . ) .
VA G;&bext V. General Electric, U.s. , 13 FEP Cases 1657
(2976),4Netzel v. Liberty Mutual, 511 F.2d 199 (3rd Cir. 1976):
Q9;3 v. Ricgmond unified Schooi District, 528 F.2d 1208 (9th
cir. 1975, cé&rt. U.S. , 1976; LaFleur v.

ranted,
Cleveland Board of Eaucation 4% U.57632 (1973 4y, \

S/u lebort v.' General Eléttrxc, supra; Wetzel V. beerty .
WU$ua1, Era
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and sick pay. These substantial beqbfxts Are den;ed pregnant

women although they -are rountinely made available to all other
/
cmployees whg/g’berxence any other Klnd o£ disabilitys,

whether thag, xsabllxty arises as tpe result af” an athletic

' xn)ury or cosmetlc surgery Some émployers go so far as to

‘e .

thhdraw all acumulated- senigrity credxt from an erloyee who
-goes on Eeave to give'birth to her, child,-so that she returns

« to émployment if a vacancy i$ available;las a new employee
thhout the protectxon of accrued competitive senxorxty.

The ‘effect of this kxhﬁ of employment policy in a declining
W e 7

> e

economy is often to termxnate“the employee.~ This forced

disruption in cbntinuity of employment_has
’

tating’ implications for a woman's lifetime

lasting and devas-

earnings gapacity.

Women suffering complidetieps of pregnancy are sometires cis~-

chargedlby their emplqyers; ua?ike employees experiencing any

. 8/
other kind of medica} complicatgon—
¢ -
6/ Gilbert v. General Ejectric, u.s. , 13 FEP Cases 1§57
71976); wWetzel y. Liberty Mutual, 511 F.2d 199 (3rd Cir. 1976)p

“Hulchison V. Lake Osweqgo School District No. 7,

519 F.24 961

{otN Cir. 19757, remanded .. U.s. {1976) -
1M sahey v Nashville Gas Co.; 522 F.2d 850, (6th Cir. 1975),
<« cert. %,antgd, R 1976) . '
- 'S yaunnE - .
© B/ Ho{thaus v. Compton, 514 F.2d 651 (Bth Cir. 1975). -
”, . ‘ . 3 R ) ’
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Pregnaﬁc women th are'éiscriminatbtify forced off their
jobs by one empleer hre often unable to secnre new employ-

ment.” Until very rqgently pregnant women have been unable even

to obtaln u@emplo;mgnt compensatlon on the theory that preg—

nancy LSq in'gnd of 1tself irrebutable proof of a woman'j/
. 9. L
unaavailability fqr employment. -

@

These aré only § few of the more blatant examples of

1 : 4 .
discriminatory emploﬂment practices which are imposed on

L women bécausé of the} childbearing function. The more subtle

- - '
. Y- R f‘
and therefore more insidious practices, such as hiring women

I -~
into less, responsxble and low paid positiops based on assumptions

that women, because they are mothérs or, ma? yet become mothers,

and are therefore assumed to be less career-oriented, take an
. 3 L]

inca'lculable psyshological and economic'toll on the Rrerican

workxng woman, “whether her workplace is ‘the executive board

ccom or the adsembiy line. "
. ST, -0

By this legislation ‘Caongress will maké clear that the
mere fact that the childbearing function is unique to women in

no way'justifies burdening women With the numerous employment

‘policies detailed above, which have historically denied women

1

9/ Turner v. Department of Employment Security, 423 U.S. \
44 (1975). . ] . . : .

f [N

-
&
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empléyﬁent opportunities. In enacting Title VII, Congress

never intended that, employers could force women to ‘trade off

Y .
their cherished qu prs}itutionally protecteéd right to

i
bear children as a Cdﬂaftion forbenjoying the statutory pro-
N 1 /
, tections embodied in Title VII. This legislation, by

~ - v

making explicit what Cofgress belifyed was already covered
by its passage of Title VII, will insure that such a dis-
torted result can never again be reached through judicial

misinterpretation.

Tne‘importance of insuring that women are not discrimi-
nated aqainst’idrkers merely because they are also childbearers
is underscored by today's econoi:c realities. The husband
and wife breadwinner family is< rapidly becoming the norm.

;{ 1973 data shows that the husband was the only earner in less
.- 11/
than three out of eight and-wife families.  Today's

harsh economic realities have reduced the percent&ge of husbaﬁa-
only earners dramatically.

v
[

10/ Skinner v. Oklahoma, 316 U.S. 535; Roe v. Wade, 410 U.S.

T13 (1973); Buckley v. Coyle Public School System\ 476 F.2d
92 (10th Cir. I§73§.’

11/ Source: U.S.-Department of Commerce, Bureau of the
Census, cited in 1975 Handbook on Women Workers, U.S. Dept.
of Labor, Char# 0, p. 139 (1975).

»
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An even more dramati¢ illustrition of economic need

can be seen in the growing percentage ‘of families headed

by women, who can ill-afford‘disfup;ion in their earnings )

for themselves and their children. 1In 1973 about 6.6 millipn~

e
families, or 12 percent of ail fah'l% S in the United States,
R L '
v were headed by women. The median income of these families
4 .
was $5,797 per year.l2/ L

s A related area’of concern is the number of families
Iiving in poverty. In 1973, families:headed by women were
L 12 §ércent of all families, but they constituted 45 percent

of all low-income families.i}/

12/ Source: 1975 Handbook on Women Wprkers, U.S. Dept. -
of Labor, Bulletin 297, p. 140. .

=3/ In 1¢73 the income levgl which scparated "poor" from -
“nonpoor” was $4,540 for a non-farm family of four. Source:

. - 1975 Handbook on Women Workers, U.S. Dept. of Labor,
Bulletin 297, p. 141. .
) ~
. ) -
a - » .
. - .
‘ ' \/J .
- !
) -
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I‘ conclusion,.Mr. Chairman, it is clear that if
working women in America, who dqspeta{ely need their income,

are to be ptotectgd by Title VII, then their emg}oyment
- .

rights must be ptotected when they are pregnant This

» legislation will ensure that result., Thank yQu.
A

A

O
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- " . Statement
of .
Odessa Komer, Vice President o e
v United Automobile, Aerospace and Agricultural Implement ..f‘
- - Workess of America, UAW . . :
) . ' tothe . 2
House Educatiok and Labor Suhcommittee on o
. Employment Opportunities -
"~ Hearings on H.R. 6075 * “"
N . NApril 6, 1977 bf ’ .

. -
MR. CHAIRMAN: My name Is Odessa Komer. [ am a Vice President '

of the International Union, United Automobile,- Aerdspace and Agricultural

¢l
Implement wOrkw-onucg, UAW. The UAW represents approxlmatel‘) : . ’
B . . 3

. .
1,400,000 members in the United States and C@. Women comprise an

.
1

important and growing percentage of Ou;/embershl'p. We welcome ﬂg .

opportunity to present our views on pro osed'leg}slulon which is vital to

women workers tn this country.

The UAW has long called for and worked toward an end v employment
discrimination on the basis of sex. A central form of sex discrimination is
employers' disparaic treatment of women workers on the basis of pregnangy
and childbirth. Unfortunately, the Supréme~Court of the United States has™
not understood this, and has ;orced us, a!on\g with the other labor untons, to 3
seek fegislation which wlll,over;urn theilr declsion in General Electrlc\ v.

Whyle that‘yctslon ruled only that an eqxploye; did hot violate N

sectidn 703() (1) of Title VII by q;cludlnq pregnancy disabilities frqm the ris‘l;s

{ts disability mlsura.r.ace inc&me plan goﬁ/ered, the potential reach of the decl.slon

is d‘aﬁqcrou‘sly broaéer, We do!r;otr.&:igntvt‘o wait for the Supreme Court to assure us
2 ¥ " “

that it is unlawful to refuse to hire:d ‘woman because she might become pregnant,

or to fire her oncé she does. f

AV
v
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The UAW wants an end now to all forms of discrimination on the basis of
b ’
sex, and we belipve thls bill is an impurtant step toward achieving that goal. *

This bill glvgs Congress the oppartumity to clarify that in Title VIl it meant to

ban sex discrimination in employment not just when women act ltke men, but
. . . .
also when they experience the bilogical process that differentiates them from

men as well. Most disaitlity (nsurance plans aldady cover disabilities

unl‘uc to the male reproductive system, such as prostatectomies, vasectomies

[}
and circumcysions.

-
.

A
Pregnant workers and workers who are néw mothers are, fundamentally,

<
workers . They should not be releqgited to second class cltizenship in employee

0

rl?;hls or benetits. When they are disabled, we believe they should be treated

-

A
just like other temporartly disabled workers. And when they are healthy, they

L ]
should be treated just like other healthy workers. This Is the very meaning

on nondiscrimination.

But :,-'rnploycr:; would rather set pregnant women and new mothers aside in
a separate category whizh often strips them of their rights to full emsloyee
status and the fringe bf:n(’flts that status may bring. This segregation on the
basts of preqnancy and childbirth rests on unrealistic, ninetenth-century
stereotypes of women: [t {s blatantly urjust for an employer to force a pregnant

woman®out of work and then Jdeny her {ringe benefits which would otherwise

cover her when she is dts.abled,('us! at a time when famlily experses for the

-

new baby are mdunting. These forms of Jiscrimination must stop if we are ever
’
to see a day of equal employment upporl\wg' in this country. . N
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"On the preynancy disability pay i1ssue, dpponents of this bill make pre-
dictions of a crushing cost burden on employers. They also claim that

women employees will g linger after childbirth in effect to get a pa.ld maternity

leave through disability pay. Both fears are baseless and merely mask stereo-

' A3
types about women warkers, . . 4
.

In our own collective bargaining efforts, the UAW has neqotlatea with

3
many smaller emplgyers to gain coverage in 1ts sickness and accident plans

for pregnancy.disability which is identical to coverage prowded for other
temporary disabilittes. A few examples jnclude our agreements with CTS

~ .
Corporation, Wheelhorse Corporation, Uesign and Manutfacturing Corp., South

i

Bend Plastics, Arvin Industries and Eltra Corporation. These are typical
.

American compantes which supply vehicle parts; they are not the giants of
/ v

’
tndustry. Nonetheless, like many other companies, they have been able to

include full preqgnancy disability coverage without financlal difficulties. They

have tound the cost to be an inconsequential part ©f the employee benefits

. . . )
package, even where women of childbearing age are @ very large portlon of

’ 4

the workforce.

Simitlarly, the UAW estimates that changing preSnancy disability coverage.
from<he current si1x weeks maximum coverage which now exlists i1n many of

our contracts, Ang‘ludlnq those with Chrysler, Ford and General Motors, to

full coverage would require only slidht increases in employer contributlons.
-

In short, the economic debacle predicted by industry (s not supported by * |

actual costs as alread$ experiencedd by some companles -nd as actuarially

[y

o ‘ .
~
N . ¢
L 3 ! . .
N
i .‘\,Q'“ ,
3
t. "l-()
>
-~ N LA
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. .
.

. -,
.

\ , . .
predicted for others. The huge cost predictions byfie bill's 'opponqnts also

apparently ignore the steadily declining birth rate and the delay of many
. ~ .
wogen to enter employment until after they have borng all their children.

_.The charge ;h%women employees would abuse pregnancy disability.

v

and mallg\fer after they have recovered is also without fo'undallon, and
V3

A5

X

I .
fundamentally lnsults._ women workers. To tollect disability pay for any

!emporary-dlsablh‘ty, an employee must in fact be disabled. Oft.f?n, as dn
’ ' )

§ .
many UAW contracts, the employer requirgs vertification of the employee's
- \ “

own doctor's concluston of disabllity. If the personai‘ phéfsician and the

company physiclan disagree, the dispute is resolved by anm independent .

~ - .

third mezllcl;l opinton. TP\?- system thus has butlt-ln sateguards against
. .
malingertng for any type of disability, -but*it due to pregnancy or to_back
muscles befng wrenched.
-

The concern for malingering on pregnancy disability réally boils down to
a perpc;tuauon of unjust stereotypes about women workers. It Is bottomed o.n)
the assumption that women workers are not really seridus participants in the .
'labof force. Wnomnen ‘who are treated as full participants in the workforce
_rfather than as sccond—cleyemplpyees will react and respond as, full partici-
p'ant‘s. -Polaroid Corporation, for example, reported a marked Increase in the
rate of returnsto work among women employees after they began covering

ptegnancy disabtlity just like any other temporary disability.

<
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,
.In exchange for their equal efforts, woken employees should be entitled

to equal rewards. Those rewards must includé treatment of pregnancy
X .
3 diegbility just as apy other temporary disability, without reducing the other .
. frifige’ benefits guaranteed under contract, 1/ For this reason, the UAW "
. .

T - .
urges that the House retain the portion of this bill which will protect workers'

other fringe benefits once this measure be

. R o ”
:The UAW urges passage of this legislftion not just for the important

)

purpn:;cs‘of dlsabxln.y pay, but for elinfnating discrimination on the basis of

, pregnancy for all employment-related purposes as well. \_Nhlle not address]ng

+ - ’ !

every employment discrimination 11l tn society, this bill is & key tool for

N wiptng out s&% discrimination on the job. Idahe interests of ‘equal job rights

for all workers .n America, the UAW urges quick passage of H,R,. 6075. -

+

1/ A suggestion has been made that an addition to the bill assuring that no
employee’s trinde benefits will be reduced as a consequence of compllance
with this l(‘qt!}‘ldllor] would pe an unconstitutional impairment of contract. If
this claim were true, laws enacted by Congress calling for @ minimum wage,
equal pay., minimum pension blan Standards end many other employment
standards statujes would also have been declarcd unconstitutional long ago.

™~ ,
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TENO RONCALIO < . N ctmamrrrams. |
Tem @TAcE 0F Wresom s Yo% : s INTERION ANQ INSULAR AP ALRS
0 ’ : PURLIC WORKS AND
us . - | TRANBPORTA TION
. - Congress of the Tnited Btateg  owrcoumrreonkrome
Fpouse of Vepresentatives ) e rom
g : CoOPERATION ¢
Wushingtan, B.C. 20313 =
\ . j
. April 4, 1977 ¥ :
' » ¢ J
. L4 - .
-
Vs 7~
The Honorable *‘Augustus F. Hawkins ot .
<hai rman ‘o .
subcommittee on Employment Opportunities .
¢ B 346A, Rayburn House Cffice Fuilding = N .
< dashington, D, . 20515 o
. € v
Dear Mr, Chairman: . .

’

I write in support of H., R. 5055, a bill to prohibit sex
itscrimination on the hasis of pregnancy. I haye enclosed a copy
4f a lettmr that I received fram Thyra Thomson, the Secretary of
state tor my St of Ayomung.

. .
Aze youf Subcommittee is now considering this "leqxslat;xon, I
thought that you would be interested in considering Ms, Thomsgn's
sound reasoning. and would alsb en)oy noting ‘that heéP letter is a ,
fine example of Emly Dickinsan's ?;upetb concept Ln&f:_ "brevity is
the soul of wit.” M - N .o .
- . ) ~ i P B

Thank you for your kind consideration of the Secretary's

remarks. [ hope that they will be of some help to yod and the
. .

Members of tne Subcomnittee. : *
. v
‘Respectfully yolrd, -
- L . ' - .
> ( ~ . \ .
~ R ) ¢ ‘_‘ . . L
. . Teno Roncalio Y
. Congressman for Wyoming s
B
. . )
TR kw ’
tncl. '
” 5
: . . N\
- . c
, % .
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\fsmctat” o:r State [

THYRA THOMSON ' } ‘

vv + Secretary of State CHEYENNE
82002 L
LINDA MOSLEY 1307) 777-7378
Deputy . . . Corporations, (307) 777-7370 .
. P
v ’

. - March I6, 1977 )

’ . ,

" The Hanorable Teno Roncalia
U.S, Representative from Wyaming
1314 Langwarth Hause Office 8ldg.

- Wcshing!cm, D.C, 20515

Dear Teno:; . .

! hape yau will support the Senate legTslcficn making it discriminatary ta
deny sick leave and health care benefits far pregnancy,

Bearing a child isios deserving af employer cansideratian asjp male leg
braken an a ski slape. .

G -
A

'[T/‘w . , v
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l / o ) Hacear Co.,
o . " ‘Dallas, Tex:.. April 28, 1977,
Dreak M, HawkIN 7 1 see where vou huve Tl’ltrmlll(‘e(l legislation which would
reqitive sigployers tol cover pregnaney ol the same basiy as other illnesses :!n(l
disabitity hemetir plans, Please tpll e what right you have to tell us what kind
ot disability Dolicy we wmust provide our employees. I don’t believe you are pick-
ing up the tab for the preminm nop the Unitedd States goverunment, .
What purpose do your gain by forggng employees to incrense the cost of doing
husiness and thus inereasing the cost of prodycts to thecousumer. You are cer-
tainly not geing to help the economy hy continuously adding to the burden of
running i business. o . :
You should be spending your time texfug to find ways of reducing the cost
of government and eliminating buredveriacy which s ¢hoking this nation, Most
of us want to live in a free society, ngyt one which ix controlled by federal

bhurenucruts, .
' Yutirs truly, v
T ‘ H. F. TEHAN.
. ! - FINDLEY, DAVIES AND (0.,

N o April 28, 1977
Hon. AversTt F. HAwKING, A
House of Kepresentatives,
Washington, D' - ,

Dieak REpREsEs cvrive HAWKING D [ am writing in‘regard to a proposed amend-
ment to Title VI of the-1ti4 Civil Rights Act. This amendment would pg"lde
thut the exclusion of preguaney-related conditions from disability benefit plans
would constiture sex discrimination under the Act. . .

By rhis letter I am™whole henrtily encouraging your negative response to this
nnu-n«l{nvnr The provisions of the disability programs with which we are in-
volved either negotiated or volimtarily purchedsed by companies are an attempt
to provide income henefits to employee participants to replace their inconie as n
rexult of either an acceidert or a sickness. I today’s world by almost any neasure,
the bringing to hirth of o child ix a voluntary decision on the part of the mother.
Otte of the chief prablems we have in our country, and in faet in the world, is an

increasing popubiation beyond our capacity 1o praovide for them. 1t would certainly

seen counter-produdtive for gur government to insist on conpensation heing paid
almost as o reward for conegption. Our natinn has by too mauy meaus already
provided cconomic encouragdment for people to hring into life baubies that are
neither 'wianted not able to e supported by their parents, Certainly, this is one
additional way which is not gecessary to enconrage this occurrence.

The nuse of the word diserifnination has almost endless ramifications, Fach of
Cus eould view something whleh oceurs to us during the course of our hormal
T lives to have been an aet of dikerimination against us, either by other in uals

or by wovernment. We must ktop the compensation of those who wowfil ragher
survive by complaining than By hard work. . ’

To pay “disability” income for an oceurrence whiel is neither an aeclident (in

the normal <sensey nor afd illndss ds providing speciflie legiskation or compensation
to o srecitic wronp as o means of appeasement. Please use your good offices to
prohibit this ocenrpence. 1 r_vmfﬁiu,
Nincerely, ’ b .
| FinpLEy. Davies axp Co.,
: By Jou~x W, Davies, Jr.

STATFMENT oF AMERICAN RETAIL FEDERATION ox H.R. 5055
s
ke
Thin statement is"submitted on H R 3005, a bill “to prohibit sex diserimina-

ton on the hasis of pregnaney,” ineluding employee ineligibility for disability
benefits . .

The Ameriean Retail Federation is made up of state retail ass<ociations in all
SO statescand rthe District of Columbia, and 31 national retail associations.
Throvrh these atlilintes the Federation represents over a mitlion stores, embloy-
g 130000 persons ot of a toral of over 1.1.000.000 employed in all of retailing.

At the outset, we <hould point out that onr retailer memmbers are particularly
concernetl with the effects of this legislation beeause retniling is a segment of

¢ the economy which vmploys an exceptionally Iarge number and percentage of

%
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femnale employees, Depurtinent of Labor Hgures indicate that, Vn:-f of July?'1978.¢§
6.2 million woien were employed by retailers. This figure represents almost jatf >
of the total retail work foree. Tn the case of Sonte of our members, the pe.centuge
of female employees 18 considerably higher, frequently jn the areg’of 654:-T5%.
This factor must be ¢onsidered in cornection with the fuet that retailing is a
heavily labor-intensive sector of the ecpnomy. The result iy that the costy of
employee henetit prograins have o grelter impact on retaiters than on- other .
industries. ! : L

ARE supports the principle of won-diserimination on the basis of sex 1 all
areas of employment. We helieve that any legislationp designed to accomplish
this goal must not unduly deprive employers.of the right to design benetit plans
which allocate the funds available tor fringe benefit programs in such a fashion
us to provide all employees with henefits most needed by them.

We do not believe the LR, 5055 would allow an employer to do” this: By
requiring ull plinsseven those which are structured, so.4s to provide ouly
limited benetitgg--to include coverage for pregnaney, childbixth, and related con-
ditions, the pill wonld deptive an employer and his employees of their right to
structure a hgfetit plan which \contains only those features deemed most es-
sentiul for thd protection of all eployees, - ; o

HUR. 5055, oy presently drafted, could result in forms of discrimination ngainst
other viiployeeN men awl women, who are not its infended - beneficiaries and, in
some cases, could have an etteet_on child-hearing employees, which is the opposite
of its presamptive Zoal. By regarding pregunaney and childbirth as disabilities,
atel by prohibiting distinctions on the basis of these “disahitities,” the bill could
be read as probibiting employmment practices which provide pregunant tvamen or
new mothers with henetits not available to other employees. For vxample, many
of our retailer membd@ s’ wmedical plans provide benetits only for catastrophic
tHnesses and non-elecrive surgery, but make an exception to this general limita-
tion by providing medical payviments for maternity costs. If such employers are
required to treat pregnant workers no differently than others, this exception,

» from the perspeetive of non-pregnant workers, would be viewed as dixeriminatoty.

Stmitlurly, some of our members Allow women employees who have children to

take leaves of nbsence for periods eanging up to one yvear after the hirth of their
child with no requirement that such employees shoiv that the teave is medlcally
uecessary. A denial of this benetit to other employees who have not themselves
given birth wonld be viewed as a diseriminatory practice made solely on the
hitsis of sex™ e pregnancy) under HLR. 3055, Moreover, the hill, according to

soie preponents, would require that when the employee returns from her leuve

of ubsetce, she would be entitled to the snme salury, senfority, vaeation, retire-
ment, and other benetits as ello employees wwho had mmlnuep to work, a fact
Which sucl eployees might challenge if that privilege were not extended to

& L workers! L e

In ~hort, ARF regards H.R. 5033 as n hastily-drawn solution to a problem

R Which <hould be studied further, We are coneerned that inadequate attention
it been paid to the eeonomie and competitive iinpact of this legislation on in-
dustrics like retailing whih stand to be meost heavily affected by its require-
Gients. We are concerned that too little consideration has been given to the medi-
cal.actuarial, and <tatistieal faetors whieh underlie the reluctance of many em-
plovers T provide eoveraze for pregnaney-relnted eonditions, While there was
testitmony before the <itheommittee that the average disability period for preg-
unnt workers is 6 to % weeks, no explunation for this figire has been provided,
uar s the effect df a0 statute which, in many cases, would mandate extended
et tenves, heen pssessed, Tt s nv?:.ulikply that workers' and physiclians views

A

as to the dength of " disahillty 7 will he enlored by their awareness that the
warker continues to he patl durine the Hsability pérind. The recent experience
«nf one of onr members hears this ont. In the month following a state eourt de-
cisione requirin s emiployers to include precnaney coverage In disahbility plans
that emnlver receivad five npplications for mategnity disability pay. The shnrt:
ext period of Jdisability claimed was thirteen weeks, The Jongest wias nine monthg
: E\'u hlieve that Congressichonld eonsider whether the problem which H R )
D055 seeks to address (which the bill views as a diserimination problem, althpu.gh.

-

TRedttan 2 af FTR 2075 gt argiphle nrohibit an emnlpver fram del
eting s .
* ditdonal benetits from his benefit plan ta order to comply with, Section 1. g such ad
® a
- .'P -
.
“y "
S50 TR
h &
~ - o
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the Supreme Court in fieneral Blectric v. Gilbert, 45 U.S8.L. W. 4031, expressly '

)el(l to the contrary) coyld not he more properly addressed through progréms
desigued to provide lmeentives to coverage fur pregnancy benefits in afl plans,
rather than prohibitions aimed only against plans which do not have: such
COVeruge, ) . i

ARF urges the Subcommittee to schedule additional hearings on HLR. 50335, al-
lowing rétailers and others to gather documentation on these matters which was

S not previously assembled due to the short time between the introduction of the
bill and the hearings held on if, Representatives of ARF wonld welcome the op-
portunity to discuss ail aspects of this legislation with the Sulcommittee and

its staff .
1 O )
. ’/,/ . -
/
/ '
hl ) 3
L .
. . e[/
- 3 '5 g
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